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might be made; and in some wode (not made
the subject of enquiry or objected to), this has
been done, for when the writ was first brought
before me at Chambers, it had a full and formal
return to it.  Leonard Watson’s case, 9 A. & X.
734, is an authority for amending a return to a
habeas corpus, which would have abundantly sus-
tained the application to amend had amendment
been necessary. In my opipion there has only
one return been made to this writ which I can
notice or act upon, and that is the return stat-
ing two commitments of these prisoners, and
this having been openly read has been daly filed.

As to the furm of ‘the second warrant the ob-
jection was not taken by the prisoners’ counsel,
but after hearing the case argued at length, [
examined the papers and noticed the matter,
and subsequently called the attention of the
prisoners’ counsel to it.

Hawkin’s Pleas of the Crown, Bk. 2, ¢h. 13,
se¢. 22, says that a warrant ought to set forth
the day and year wherein it is made, and (sec.
23) that it is safe, but perhaps not necessary in
the body of the warrant to shew the place where
it is made, yet *¢it seems necessary to set forth
the county in the margin at least, if it be not
set forth in the body.”

In strictness it is not indispensable that the
authority of the magistrate should be shown on
the face of the warrant, for the omission may
be supplied by averment and parol evidence: 2
Hale 122, In Hawk. P. C. bk. 2 ch. 16, see. 13,
it is laid down that a commitment mwust be in
writing, under the hand and seal of the person
by whom it is made, expressing his office or
authority, aud the time and place at which it is
made, and must be directed to the gaoler or
keeper of the prison.  In this warrant, the Police
Magistrate, in the recital states his authovity
thus: *“being Police Magistrate in aud for the
said Connty of Essex, appointed under 28 Vict.,
ch. 20.”  The committal is adressed to the con-
stables as well as to the gaoler of the County of
Essex, and the commitial is to the gaol of that
county. It further appearsthat Mr. MeMicken,
the Police Magistrate, held then—and still holds
—his commissions under the Great Seal of the
Provioee, issued under the statute of that Pro-
vince (28 Viet. chap. 20), nppointing him to be
a Police Magistrate, and to be and act as such
Police Magistrate in all the counties and unions
of Counties in Upper Canada, including the Coun-
ty of the City of Toronto. It must also be borue
in mind that the offence charged against the
prisoners does not fall within the established rule
and practice that every offence against our law
must be inguired of, tried and determined, within
the county, &e., wherein it was committed. This
offence wus, as is charged as having been com-
mitted in-w foreign country, and the authority
to take any proceedings with respect to it is
founded on the treaty of Washington (August,
1842)
Canada. 31 Vict. ¢h. 94 Under this statute and
the Statute of 28 Vict., and his commissions,
there can be no doubt that Mr. McMicken had
authority in every county in Ontario to exercise
jurisdietion over cases of this kind.

The pressure of other business (as I was the
only Judge in town) compelled me to defer giving
judgment uotil yesterday evening, when I was

and ou the statute of the Dominion of -

a little startied to hear for the first time an ob
jection raised by the prisoner’s counsel, that the
Act 28 Viet. ¢h. 20 had expired, and with it the
authority of the Police Magistrates; and as there
was then no time to examine into the enactments
bearing on the point, the case stood over until
this morning.

I have no doubt now that there is nothivg
whatever in the question raised.

The statute of Canada (28 Viet. ch. 20) au-~
thorizes the Governor to appoint fit and proper
persons to act as Police Magisirates within any
one or more counties in Upper Canada. Section
8 defines their powers, and they clearly relate to
the administration of Justice.

This statute received the Royal Assent on the
18th March, 1865, and was to eontinue in fore:
for two years, and thence until the end of the
next ensuing session of Parliament.

On the 29th March, 1867, the Act erecting the
Dominion of Canada was pnssed, and it was
brought into operation (by proclamation) on the
1st July following. Among the powers which
this statute assigns exclusively to the respective
Legislatures of the Provinces is the administra~
tion of Justice therein.

By section 65, all powers, authorities and
functions, which before and at the Union were
vested in or exercisable by the respective Gover-
nors or Lieutenant Governors of Upper Canada,
Lower Capada or Canada, shall, so far as the
same are capable of being exercised after the
Union, in relation to the Government of Ontario
and Quebec respectively, be vested in, or may be
exercised by, the Lieutenant-Governors of On-
tario and Quebee respectively, &e.  See also sec-
tion 66.

By section 187, the words ““and from thence
to the end of the then next ensuing session of
the Legislature, or words to that effect, used in
any temporary Act of the Province of Canada,
not expired before the Union, shall be constraed
to extend to and apply to the next session of the
Puritument of Canada, if the subject matter of
the Act iv within the powers of the samwe, as
defined by this Act, or to the next sessions of the
Legislatures of Ontario and Quebec respectively,
if' the subject matter of the Act is within the
powers of the same, as defined by the Act.”

By 31 Vict. ch 17 the Legisiature of Ontario
coutinued this statute until the first day of Janu-
ary, 186G9.

1 bave no difficulty 1n holding that the statute
28 Viet. relates to the administration of Justice,
and is within the powers of the Legislature of
Ontario; and if I were not free from doubt I
could not, while not clear in an opposite conclu-
sion, refuse to adopt the evident construction
which the Legislature of this Province have put
on section 137 in relation to this particular sta-
tute, by continuing it, as already stated.

I do not think the Statute of Canada, 81 Vie.
ch. 83, at all affects this conclusion.

Coming to the remaining question of Jaw aris-
ing on the facts of this ease, it must be observed
that the proceeding against the prisonmers is
founded on the Statute of Canada, 81 Vie. ch. 94.
The recital of that act states the treaty of 9th
August, 1842, between Her Majesty and the
United States of America, providing for the mu-
tual dolivery of all persons, who, being charged




