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llaaD V. CRONX1UTE.

"C age of veee-Alpiiionfor b1eor liîai'ppeeirane ain
.ajedoifapersaa describiagtliýaaefif sa 'aarney

for defeadeantin thls ce."
An apietion for a change of venaue betare appcarance

'ntee ai irrglr
]3efore appeaiôaec eetcrcd, a det'ndant has Do attorney la,

the ceuse, aial an ai idavit made by a i ercan caliig hem in
self sc h ivas theretare helc i a a ficient ta support an
aipplicatioun fai a change of venne.

Serntie, thial the stataieiaîi of .additin as ta the narne et a
eiapeet la only dea.eritive, aiii is iiat ala aiiegatiain et
a tact.

[Chambers, Octaber 2, 1868.]

This was a nummoun to change the venue from
the Ccuuty of Yoark ta the County of Ilalton, on
an affidavit nmade hy R. S. A., Ilattorney for the
ahave named defenclanit," -who stated

That the declaratian was filed on the 28rd
Saptnsber, 1868, layirg the venue in the County
of Yark:

That deferant hadl a gondl defeuce on the
merits

That the cause af action arose in the Conty
of gllotn and nlot in the County of York, or elce-
ithere, &o.

That it will ba netesnary to subpSona at least
ten wiltnesses wlîa aie maitel and neeessary,
and tiiet nerirly ail of them reside (nine ont of
ton) lu the Courity of Hlaltan.

The estimited ditterenen Oi expenSe was $40.
Iu rcply ta tais the plaintiff swore that Do

î'ppcaî aîîce was entered, and that declaration
hîd ta ba served personally, and haed heen biled
and sex'ved :

That he meas te subpoena eleven wituesnes,
whose names ha gives, anîd states they are ma-
terial; almont ail residing lu the City of Toronta.
and peone un the Couut i o italton, and it was
objected ta the affidavit filed on tue part of the
defendant ta support the application that the
deponent descrhed himrseii as clefeudant's attor-
niey wlien 110 appearance had beau entered.

DRAPEJI, C. J.-Thc C. L. P. Act pravides for
plaintiff pcaceeeliug and declarieîg, thînugl no
sipucaralice be entered. Seo sec. 56 of Cou. Sitat.
B. C. cap. 22, sec. 61 of original net,

Uîîdcr the nid practice it would neem that the
aiffidavit ta change might be made either by the
defendant or us attaî'uey. The case ni Bia'dell v.
,Smith, 2 Dawl. 219, rallier leade ta the canclusion
that iU the clefeud'tt ho iu the Province ho eshoud

oî'ke icaffdavt.The affidavitoniadcefendaut's
io wan held ajîfficient, provideci ho -was toa un-

well ta make an affidavit, and she uuderstoad the
nature anîd paiticulars of the action, but Parka
B said Ilhe de tendant or hie attorney " le the
pioper persan - lVî/lias v. Iliyc, 8 Dowl., 165.
1ii the repaît iu 6 M. & W. 113, Parka B. sn.ys :
the praper perani ta niake the affidavit, under
the circumatancan, (i. e., defenclant being unable
froint ilinesa ta make it) la the plaii'ïft's attorney.
The application was ta bring hack-not ta change
the venîue aa stated lu 8 Dowl.

lu tue present case no appearauco wlîatcver
lias beau eutared. By wlîat right daes defeudant
niake thisaf aidavi i? Thera ara things lhe may
apply for betare oppearoince, thaugli, an a gen-
eral ruie, ho musat appear bafare ha eau take a
step lu the cause. Lx. gr. ha uaay get au ordar
for particuloa of demooud, or au order ta stay
procecings on P.ayn meuf debôt aud cacts, or ta
compei plaliatifi 's attorney ta dîaclona jilaiutiff's

renideuce. But 1 fluet no caca lu which ou appli-
cation ta change the vanna hian been outertaiued
befora appoarauce. It den not appeor ta ine
that ha han n. right ta treat the plaiîitiff's decua-
ration an an equivaleur far hie (dlefeudant's) ap-
pearing beaonn the plaintiff 10 authorized hy a
special pravision lu the act ta take tlin course.
Before the C. L P. Aet ha might have entred
comînan hall, or au a-ppeara ueo for defndant, if
the latter mnade defanit. That, ho cannot uow
do.

But, thaugh an application ta change tha
venue may ha mode ou the cammoar~ffidavit
beforc isnue jained, it canuot ha made after plea,
while ou spacial grounds it should net, as % cula,
ha mode util after issue jaiued. There -is
uoîthiug shawu ta jnstily the special. application
before isnue iu thin case.

There being no appearane. the dlefeudouit loas
110 attorney ire thi caue, nio ana au n'hîam service
cnulci ho made ta bled bina, nr do 1 tiik that
lie has au attorney wha cou swear for hlm, es-
pecially wheu ho hos octeal kilowledge ai' the
facta, or mnost af thora, sworn ta, while the afiS-
davit praduard le ou instruction, infarmation andi
belief. Tue st'cteineut of addition aso ta the nouba
of the depaîîeît le uaarely descriptive, it i e ot
au allagatian oi a fact.

I diacharge thie cunions witl caste, au the
ground tlî't lia sufficielit afidavit la fileet ta nus-
tain it, andt 1 anm iucliiied ta think the applicatian
irregular hecansa made h 'foea ppearance n-
tered.

,S'aio diar/ie iilm costs.

COacaloAN v. DOYE..

' î e ta ' ce eAîeîre loni a ircation i teriee, ' fofr
loa a a- afpcter plint auj'a suuron wC Ci eu ie af

pr cia'dz etc rged.

Wiiec t1 giantiff abtoiCu' a îîuînar s witî stay oCt pra-
ceediî ca b]ic lui otic îîod i 'e ha s net t1OQ

SOC 1 tiCi tar takiug Cie na-ut sti iii aie cise as ha
iua W TeC tii c .h Ciii 'os, laUit ii C. ti " il ci te sain e
îloy the aisCu; n. i, i '!sh aiged, Or att i i liii her tiriîî,
aîîd tlie i- tirel tua resrect la tiisaie bellh an
ce 'ords pi Cuilt, a-i1 eendoiits.

Wluere the d(t-iidant bas given the plaint'f noiltice to
dc'ara, the latter lais ne tuirter lie C ta doi se in cou-
sequne ore ete coe the eight loys faillag in a'.catian,
the raie et Court Ne. 9 aed cec. i3 et C. t. P'. Act,
apilyin i aîîy toe ucadigs altter decla.r'eei n.

[Chiambers, O'toe i2, 1868.]

The facîs ai thiq cane werea s fo!liue :-On
the lSth Juîîe, 1868, the elefendant sei'ved the
plaintiff wiîh notice ta deehora lu eiplit dutyn
porsunt ta C'. L P. Act sec. 82.

On the 18th June the plaintiff ohlaiued a
somamons ta extende the time fer deeliîig outil
the 22ud August, avhich asas eularg-ed frain timre
ta time, with stay of praceedings, rîntil the 28th
Jnly, whiau it was dinehargeet Nvitli ceses. Ou
the 29th .July the defeiidant sigîîed joignient oif
non p~ros.

W. Sidnuey Silh abtaineet a eumorr'aons colling
on the defendaint ta clhow roanse wlîy the jiidg-
nient aud ail preceiedings shaîîld uCat lie cet ualide
for irregulbirity, 'with cacts, on the groutuis, eliat
it was sigirr-d taa scion, tand baera tihe pCaitiff's,
time for celaoimg had expired : that the pluinu-
tiff had the saine lime ta declara after his soi-
tuons for fri urtinsa was dischaIrged, uas ha
lîad 'malen il nos retomnable, and as ha cauld
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