
April, 1876.) CANADA LA W JOURNAL. IVOL. XII., N.S.-12t>

Q..JNOTES 0F CASES. [Ontario.

Held ~ .tl -e Wo ey a juuginent
creditor of the Company against a shareholder,
though the general practice here is to proceed
by action, for a sci. fa. is in fact an action.

Ferguson for defendant.

IN RE KENNEDY, AN INSOLVENT, MASON V.

IasolveaeM-Clim for' rent.
A landiord in caue of his tenant's insolvency,

has no privilege or preference for rent over any
other dlaim ;his only protection lies in his right
to a preferential lien on pr.operty on the demised
thtees norux o rdrn h :

On the facts set ont in this case. it 'vas held

signe t plce te caimfor rent as a privileged
onethee bing o poofthat he (the assignee)

had btaied godswhich zuight have been
distraied suficientte payit ;adsc re

was therefore set aside on appeal.
J. K. Kerr', for plaintiff.
O'Brien, for defendant.

Pot-rs v. LEASE AND RYERSE.

Co-contractore-Paywnent by one-26 Viet., c. 45.
An action having been brought and a judg-

muent recovered against two defendants on a con-
tract by them to carry certain lumber, the ver-
dict and conts wvere paid by one defendant, who

-thereupon, without applying to the plaintiff or
tendering him any indemnity, iasued an execu-
tion in his naine against the other defendant for
one-haîf of the debt sud caste.

RHeld, clearly nlot warranted by the 26 Vict.,
c. 45, and the execution was set aside.

J. B. Read for plaintiff.
A. Cas8elà for defendants.

MuNito v. THE COMMERCIAL BuILDING AND

INVESTMENT SOCIETY.
MO0rgagelusoiwit A&ct Of 1869, geo. 50--Righe to

digtraiib fer mortfage aonel,.

One M., ini May, 1873, mortgaged land to
defendants to Bedure payxnent of money by in-
stallnents, and it was provided that, in case of
defauit, the dafendants inight distrain. *M.
mnade an assigument under the Insolvent Act of
1869, and the plaintiff, as his assignee, entered
0O, the land, which was in M.8' possession, and
ta'ok possession of certain goods there belonging
to hins. Afterwards, an instalment on the mort-
gage being overdue, the defendants distrained

therefor on these goods, which were stili upon
the înortgaged prenlises. Held, that the defen-
dants only remedy was hy application under
sec. 50 of the Insolvent Act, and that tbey bail
no right te distrain.

Ritchie for plaintiff.'
Bealy, Q .C., for defendants.

VACATION AFTER HILARY TERM, 1876.

BANK OF HAMILTON V. WESTERN ASSURANcE

COM PANY.

Iuura ble intere8t-Courte auxiiioy.[ril 4.
Declaration on a policy of insurance, whereby

defendants agreed with one T. S. te insure him
against loss by fire to the amoujit of 61,500 on1
wheat &o., owned by the assured, and that the
anionnt of loss, if any, should be paid by the
defendants te, the plaintiffs: averments, that
the policy was delivertd to plaiîîtiffs, who
thenceforward and at the time of the los: were
interested in said wheat ; that the wheat was.
lest ; that ail conditions were perforîned, &c.,
but defendants did nlot pay plaintiffs.

HARRISON, C.J., held, that the declaration
showed an insurable interest both in T. S. and
the plaintiffs.

HeZd, also, that the plaintiffs night properly
sue at law, and that their dlaim was a pure
money demand.

The spirit of legisiation is to make courts orf
law and equity auxiliary to each other, and
judges should, as far as in their power, consiat-
ently with miles of law, act in a similar spirit.

C. Robin-on, Q.C., for plaintiffs.
Lockhart Gardon for defendantsj.

HARRIS V. SMITH.

Ramments-«« 4ppuèteaant to."
(March 31.k

The owner in fee of two adjoining closes hav-
ing leased one to B anti the other to A,

HARRISON, C. J., keld that a way, constructed
across A's close for the use and enjoyment of
B's shop, visible to ail when A acquired title,
anld to which A's deed is made subject, passed'
by the words "'appurtenant to " in the deed to
B, which is prior to A's deed.

The law relating to easements discussed, and
Pyti- v. Carter, 1 H. & N., 916, corimented on
and approved of.

Ritchie for plain tiff.
Allan CaSselà for defendant.


