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theqt 11103' would attenhpt it under th circuin-
113tices, but that they could do as they plcased,
t.) whIicli ilfendant Israel D. Bownian said ho
wiuld tint have cared if it lîad not been given to
the slieriff for a coupla of days ; that lie then
nid lie iwotld net naind tho irregularity of the
e1xeonciotn if ho could keep the store open as

~uîte the publie for the reniainder of the
week. to wihel deponent sîiid flie sheriff would
rut their oivn clexk in possession if they 'wishcd
thît course talccu, to which bit; replied that bc

There was also0 filed on the part of plaintifi'
si affidavit of the sherjif, in whicli lie sivore that
au the '2lst of February, the writ of fleri facias
,xs pificed in bis bands for execution ; that on
ttc samne day dofendants bad knoivlege thbat the
vrit was so placed in bis bandsa for execution ;
thst on the foilowing day lie called at the plae
cf busir.ess of defendants for the purpose of
FeîiDg their stock-in-trade ; that lie had thon
D other execution in lus bande against the de-
ferdants or either of them ; but about 4 o'clock
in the afiernoon of the saine day, a writ of exe-
cutiln against one of the defendants for nearly

fOin favor of Henry B. Bowmlan, who is the
father ùf one of the defendants, and the father-
inâlw of the other defendant, was aise placed
ia his lens ; that when hoe called upon the
deendants lie sauw both of theru in txeir store in
Bierlin, and informed theai of the nature of bis
lueiness; thiat Israel D. Bowouan, c.ne of the
defendaints, told deponient the writ of fleri facias
was irregular by being issued too soon, and could
VbEet aside if they the defondants like te do so,
thst both of the '.lfendants thon stated te depon-
nta thait the objection they had to the writ herein
tbpcbg in dcponent's bande ivas, that they wished
to keep the store open as long as possible, to
Ybich deponent replied hoe eould arrang e theat to
Iheir satisfaction ; and subsequently saw thein

sinou the saine day, and bot of thlin agreed
ta put tlacir cIerk, one Thonapson in possession
cf the store as a sheriff 's officer ; that deponent
itccrdingly put Thonupson in pos3session undor
the writ iu-sued herein., aud defendanits subse-
queîtly igreed to pay Thonapson for bis services
in holding possession of the goode for depooent,
an' exprteýsiy consented to deponent's proceeding
rader thec writ hierein; that on 22nd Fobruary
lut, depoueut advertized the stock-in-trade to bo
Fad1 uinler çàid execution on the 3rd 'Mardi last,
lud that ho put up a notice of sale on the store
Sf& aefendants in their presence, to which. they
nîde nio objection ; that frona the general tenor
df the conversation deponent liad with the 'lefen-
ânts. anud or' bis agreeing with thean to keep
tIair store open with their cierk in possession
anll thenselves in it as usual for the reniainder
il the week, deponent inferred thiat te 3 defen-
dans wrculd lake no stepe to set aside said wvrit
taca if il Wýere irregular.

Mr'. liai rison contended thiut the assignee
heing) a stranger to the judgment wns not in a
posti(Il to uuuove to set aside the execution for
Irregularity; lilson' v. Wilson, 2 U. C. Pr., 374;
P'"111i v Bowres, 5 U. C. L. J., 188 ; Balfour v.

Esr,8 U. C. L. J., 330: that the writ though
Lbanea too soon was not irregular, that even if
irTegillar oshen issued, the irregularity had been
elPressly waived by defendants ou and after the

22ild UXbrnary. ?airce v. 1n~ht Bing. 132 ;
Lloyd v. la rclyaral, 1 Mau. & lty., 3*20: HIte V.
N,'Ie, 1 D. & L. 68; IVdtians v. liaplje cf cil., 11
U. C. Q. B. 420 ; Jones v. leifflan, 6 U. C. C. P.
402 ; Ross et ali. v. Cool, 9 U3. C. C. 1'. 91 ;
Ringland v. Loicades, 9 L. T. N. S. 4179 ) and
that the sheriff laving acted tipon their sug-ges-
tion as a groutid of waivcr, the ivaiver wvas
ahsolutoly bindiog upon theai ; sO that whien the
assignaient was matle, tîto exocution wvas a bind-
lng writ iii the sheriff's liands to bo exccutod,
sud shaculd prevail agrainet the assignaient (1>r

v. Caraolho, I A. & E. 883 ; lVoodland v. Fualler,
il A. & E. 859.)

J. A. Boyd, contra, areied. tîxat the assignee
was a proper person to move. and that the appli-
cation aniglit, if necessary, bce nuade in lais naine
alone. (27 k 28 Vic. cap. l7, S. 4, suli-sc. 9, s.
5, sub-sec. 9 z) thlat the execution hiaving been
issued iii violation of tlîe express language of
the C. L. P. Act was clearly irregular (s. 55),
and that being sO tîte assigilinOnt inst prevail
against it (27 & 28 Vic. cap. 17, S. 2, sub-sec. 7,
s. 3, sub-sec. 22.) tlîat defendants ivere not in a
position to waive aîîy irregularities in the issue
of the writ, to the prejuçlice of thue general.
body of tiacir creditore. (lb. s. 8, eub-soc. 5,
Evansn v. Jones, il L. T. N. S. 6ô6), andl tiiere-
fore tîtat the execa'tion should bo set aside ivith
costs to bie paid to the assignee.

ADAMr WILSON, J.-The plaintiff ias guilty of
an unauilaoris9ed abuse of' the process of tîte
court in issuing bis eteution against the goode
of defendants on tîte very saine day on irbicli lie
becaîie entitled to enter, and did enter hie judg-
aient for w:ant of an appearance to bie specially
endorsed irrit of sumnions where the ýStatute
declares ho Il nay sut the expiration of eight
days frein the last day for appearance anid flot
before, issue executiou."

The effect of tîtie if allowed, vould be to siveep
off the iîole estate of tlîe debtor, and to prevent
its just distribution acnong the creditore rateably
accordiîag to the deed of assignaient of 27th Feli-
muary, under the Insolveiicy Act.

There bad been no aïaver 1 think of tlîe pro-
ceedings takien, and I doubt if eliere could be to
the prejudice of the other croditors according to
the case of 1V/rite v. Lord, 13 13. C. C. P. '289.

I have no doulit the application is properly
adea, aund the execution wIll therefore lie set

jaside with costs, to ho paid te the assignee.
Suinions absolute with coshe.

CIIANCERY.

(Reported by Tuos. IIODGîNa', Eçq., LL.B. .Barrister ai-Law.)

Goxa BANK v. SUTHERlLAND.

Truast es(ate-Costs of T,-utqec dcýferce-.3or:gage: coste-
Praclace.

A auiortgaageo fflcd hie MIt agatnst tke rasstgnee of the mort-
gug,)r, whniO tie wa8 that; of an assigneu fui' the beiuefit
of creditors, under a trust de d exclidiuîg ail pofurciuce
anud tîiority, pra'ytng thiat the trust estate riuglit be first
applted ini pulymeunt of bis 8pectstty debt, and açkt'ng an
aceuunt aga nst the trunteo with the vteiv ei charging the
trustes wtiZla all p.'ymentâ ruade by hin te stimplecooutract
creditors before e ttsfying the specialty debts. Ife thon
asked a sale of the mortgaged preomtses to rake up afly
dsfictency The trustee, tnatead of tiltng a rneinoranduin
disputtng the debt, put in hie answor con t eîttug the zig

iline. 1865-1 L A W T 0 TT R N' A Il. [Voi.. f., N-Z. S.-1.59


