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to the menas und expectation hie then hatd, and as tu tic menas und ',%r. Harrison furthor contendcd that titis writ of lai'cas roi-imi

1îroperty lie stili hins of discliarging tho eaLli debt, dsnges or m'as flot (>11e wluicl could ho i3sid titndetr thle 31 tCar. Il cal). 2, tor
IinhilI ty, nnd as to tie diqîso>nl lie lins made of any praperty.'' tlint net ap plied to criinixnal cases otily, 1% loci tatis is ziot ;aîîd thai

Section 165 e'ncts 11 Su b stance tlest if the pnrty so suiiîniuxîed, the llnîîw(riinl Stattote 56 Geo. 111 eal. 126, u lice naîle>" judIges of
1. Doce flot attend, &c., &c. 1tlie soîerior courts to issue0 aindjt:dýlicinte upon sucli writs3 i n
4 If it appear to the judgo thînt the pirty ohtîined creit from asVcationi, ini other casqes la those %w iie are eiiibr:iced lin tho

fic )1 ain1 ijf or incurred the dehi or liabi lity tinder fille preteaces, 1Stntsite of Charles, duos îîot extdnd to, and lins nover been ndojîted
or b ameng of frnd or breach of trust, or that hoe %ilfelly con- ia ti province that the aplîicail slîoud, tlitrefort', have
traeel mhe ceU or liabilitil, ivithout. hnving linti ut the time n reanson- apPlied to t1ie court ia terni titaC, ns hoe w-as arrested %%hile the
able expectatien of beiag bltepyo ichretosme. cousrts woro qiti-, or mu.it niyin tie east:ing terni, if lie bo

6. If it aîpcnars tu the satioflaction of the juidgo that the Pnrty then la ciistody; aund lie referred tu Crowiey's case, 11 Swanst 1, as
iind, whien sormeoned, or, silice the judgment *Wns obtaîneti tiast n decisiûn uon this point.
him, lins hînd sullicient Mnuis and alility tu pay tho <lebt or As h ezittrtiined very strong doubts tîpon the power of the judge,
daaa's or costs recovered agaiast hlm, eithior aitogethier or by tie tu colinîit tînier Uic circuinstancest- stated, I bitiied the ajqulîeaît,
instainuents wliich the court in wiîicî tlie juîdgîaent w-as obtaineu binuiiag hlm tu appear front tinie tu ime before the jiidge ii Chns-
wans ordered; und if lie lins refuiscd or neglected tu pny the saitne hors tiatil tie niotter %vas finnily disposed of.
at the time ordered, whctiicr heforo or after tie rottuii of tlie sain- Tho case of Glialin v. Baker, 26 L. T. là)6, wic1s wns cited hy
ilions, the judge nifny, if lie thiaks fit, order such pnnty tu be coin- M. Haw-kins, is as followa:
nsitted to the coninion gnui of tise ceuîoty in ilîicli te pnrty se The defendant in tint, case wns enhîrd uipo!. by jiidge's stimnbons
slinimonod resides or carnies on bis business, for any pcriod not te slîew cause why site shlid ,îot, oinden the Gtlu sec. of the' C. L
exeecding forty dayu.

Section 170 auitiorîsos the judgo te reseiîsd or alter ny order P. Act of 1854, attend hefono the tuaster and buiihiit tuexamiîîina.
for payîuent previously nmade agninst ny) defeadant se stînsmoaed. tin aleto tlto dhtsuli nardu ewa took lorfi acciiia <lin

Section 171 authorizes tise judge to exanueo hotul plaintiffns -î,assesui u rds nlbosc eon.ucrlti
defendant, und also nny othier persons touîeîîng the Beveri tong Msuds profts. '1'e noudgîanient vrdic cns tein iii etiu.te

liretiefremetineunder certain cireutustances, uefore aug- defîe 1îroÇishen not alniid A t %vert n tîkedî nt £ niîls. 2d.
ment, und te coammit tise déenudaunt to prison, iii like maminer lis lie eFordist, e nif ita carui, îm d osîs lie hr % tai n taie a3 3s
niiglit ]lanve dunc iun case tue p!aiît !f lind obtained n stimulons fur Foteplitf twncoede tîtieis îiobniv n

thatpuroseaftr jd-mntjudgaent, wvas entitled tu a onder te examsine bis "judgmnt

Section 172 cnacts t tino protection, order or certificate grnted uto.
by nny court cf bankruptcyfor thse relief of insolvent debtors, shahl cFor thse defondant it was contended tîsat tise plainitif ivas nuit n
ho available tu dishnrge nny defcndlantfroem any order of co;mit- ccdior who hind obtaned n juidgrnent ivitlîin the nicaniuîg of the
tuent. 73section; tuai altlîougl lie ay becomoe n jidgîiient creditor in ree'

Section17 declares that ne iniprisennient under the net shahl pec P1tiof s co uot th ttie of thilest actions iiight wl'.u
extialguish tise debi or otlier cause of action on wliicli n judgiieîut teilitfi rdtro u ii fteato rult l
lias been obtained, or preteet the dcfcîsdani froin heiag umncdin fact it refera only tu creditors hrnging actionîs for tise roi o% ery
niow and iiiprièoiied for any ne'W fraud or otiser deuit *dr of dehts or poconiîiry demna in respect of wN lichi tlicy liav'! gi% <n
Mlîiable te be iiînprisoaed uiider tlîîs nct, or to deî>nive tliepAt cci. iatt1. ni le tI a sttitl ary ntppytn
tff of any riglit te tak-ln, xcte gî,s h eedn. i plaintiff in ejoctmnent, and therefure dismissed the stinulons witli

Mr. hlwiscontcnded tlînt tinder sec. 41, before stated, lio was cse
aot linlîle tu ho arrestcd, heenu.se lie suas tise plaiîitiff lin tie action, Tue case of JTcters v. Robertson, 5 U. C. L. J. 254, referred to by
muid juulgmcit, haul bien rectuvcel againsi 1dma for costa3 oîily, nnd Mr. Ilarrison s a followvs:
lie aIse iinitained that the proceediîigs suore oen: te several othier Thoe defeadant calieu litpon tue plaintiff te show cause whyi n
exceptions wvhicl h ovonruled. Ile cited the case of Challuts v. writ of ce. sa. sliould aut itssue agasilîs the plninatifi'for lits conteutî
Baker, 26 L. T. 206, i suîpport of ]lis vicw tiiet an arrest coulti not in not appeariuig and submitting ho oral examnation, ii lursunce
ho mnade for costs only, and whliclu lie conteîided sens applicable tuocf an orden and appointanent, duly îinade uuuler tIi 22 Vic, eau). 96
lus case, altliougl tuat wns n decision under the Eîîglisls C. L. Il. sec. 13, niio formîiag sec. 41 of tise Consolidated Act for Upper
Act, sec. -15, befure sot out, refenring te wliore n creditor obtaitis a Canada hefore referred to.
joulgnient; and altlioiig ur act, under wiiich tlîe arnest wvas No cause suas sliowi hy the plaintiff. Tlie dofu.ilnnt opplied
nînde, is more coniîreiiensive tlînn tisai section ; for lie argued thînt for tue usual order for a ca. sa. uden thie stiituho. IMcl.ena, J., <on,
the truc constructioni of 0cr act dos net at nny rate ejiable a lie.1ring tuat tue jid"iient %%-as la falvor of the defeiîdaiit for the
defesîdant te examîine a plihîtiff or anrest him, ivlieii a judgaeit, 'us cobis of defence inerely, refused tue order, on the ,erouîid thai nio
for cesti oniy. ca. sur. could issue for costs oniy; but lie said - )le %?ould grant the

Mr. iHarrison, contra, nrgutied tIiat te Lcgislnture, in sec. 41, by order for coinii'uttal of thse p)laintiff unisler tice site, anti lie
ssng tue expression "nauy party," did se0 ads-isedly, tu ufrord alltîwced the suillons te ho aaic-ided aîîd agnin senved fuc thint
. defendant thie very reasenable reniedy w-hici lie ouglit te ]lave purîsose."
as w-cil againsi thie plIaintiff, ns tise 1iiainif against tlîo ulfeniuant, 1 là-ve considercd bots of tue cases on tuis particular poinît te
for the discoecry of tise plinutiff's estnte aud effects, iii onder tuat Nvhîlcih 1have bccn refcrrcd, and w-hile 1 quite agret' witli the deci-
they iî.ny ho apiplied, te the liquidation of tue cosns of tue action, sion of Blaroni hiatt iliat limier the clause nelini to aliy cr,-ditar
whiicl, it îahst ho prcstiicd, have been, uinjustly imposed upon the hnving olstaineul a jiltIgmeat, ne poe is iven ho) a plaiitiff in
defendant by tlîe piaintiff's %vroagful proecdiags, îund iviich May eliectîîîent te procced by tue exausianhien of tIhe dt-foudant, %uhcî
mianta to a large suait, and arecn a intes oif serionîs couisequience hie recoev is for costs, niercly, nd w-iicli equall3- excîndes n
te defendants; 11mai tise arrcst is not fer tlîo nen-payincnt of costs deféndini from se procoediag for hi-s conus onlv, beausse iii neitiier
-whidi %vould bc cemtitrry tu section 3 of the net-but for tlîe case is tue party apîîlviîg -a credih<îr whli lias ohtiiiiîedl juudgîîucint."
negleet and w%-iifuul centeinhî of tlîe pîlitiff tu tue onder of tue judgc h amn net clled upon ho dissent froînt ny opsinioa of Mn.-Juustice
-nd tisai thicre is n plain distinction betwoon tise twe cases, of Meea, scause lue nôd ise decis'sin tiai hse dlefendannt coufl
whiicls tue decisiou in Jide-rso?& v. Dickson, 19 U. C. Q. B3. 593, is examinie, and arresi for notsubimittîng te '- inititioni, thc paiînîiff
n very excellent illustration: and tuai the procms lins net heen lii a case -whien the judgrnieat lunc heen rncnverel fer cests enly,
pressed vindictivciy aganst tue npisiieanît, for if lie wuili vow eus- hecum'>e Mr. Justice 11c1.enn pnotinneicut no decisio:i wiatcvm.r.

~~aeetu pjcnriid h eaminod accoruliag te tue orden of tue judgc Ie sinp!g, tulasîien ntehîanlft caiesu e uwhîy
Iiiselloigcr i nipriseîituent %vill liot be insisted oui, lie slouuh not hc comiîîitted for ceuiteuipt-n course %liuh iiglit,

Mr. Ilarrison rcferned te tic decision gis-ca iselev of tise ex and uno doubt wsotuid lir.ve beous taken hy nny allser judugc, te hicar
Cliuf Justice of L'pper Canada, Mn. Justice McLeau, ia Aleyerq v. oui argumient %yhiai ceuhd bc adv-anced izu favon of or ilgîuinst such lun
.Rolertios, 5 IU. C. L. J. 251, determiaing tuai, tlîe section h. net application. it ulees not aî.îenr that any entIer %%iis ccr Mnagie,
nestrictcd tu ceditons, and 'us applicable te tiiose cases la 'elieh -îsul it iii qtuie lean duiti ne opinionea vs exprcssed iîpun the cca-
juudgnents uhs-e heea recevereti aganast pisîntiffs for cosis oniy. sieon.


