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to the means and expectation he then had, and as to the means and I
]woperty he still has of discharging the eaid debt, damnages or
inbility, and as to the disposal he has made of any property.”

Section 165 enncts in substance that if the party so summoned,

1. Does not attend, &c., &c.

4 If it appear to the judge that the party obtained credit from
the plaintiff, or incurred dle debt or liability under false pretences, |
or by means of fraud or breach of trust, or that he willfully con-~
tracted the debt or liability, without having had at the time a reason- !
able expectation of being able to pay or discharge the same,

5. If it appears to the satisfaction of the judge that the party
had, when summoned, or, since the judgment was obtained against
him, has bad suflicient means and ability to pay the debt or
damages or costs recovered against him, either altogether or by the
instalments which the court in which the judgment was obtained
was ordered; and if he has refused or neglected to pay the same
at the time ordered, whether before or after the return of the sum-
mons, the judge may, if he thinks fit, order such party to be com-
mitted to the common gaol of the conuty in which the party so
summoned resides or carries on his business, for any period not
exceeding forty days,

Section 170 authorises the judge to rescind or alter any order
for payment previously made agninst any defendant s0 swinmoned.,

Section 171 authorizes the judge to examine both plamtyf and
defendant, and also any other persons touching the several things
hereinbefore mentioned, under certain circumstances, vefore judg-
ment, and to commit the defendant to prison, in like manner as he
might have done in case the plaintyf had obtained s summons for
that purpose after judgmont,

Section 172 cnacts that no protection, order or certificate granted
by any court of bankruptey for the relief of insolvent debtors, shall
Ye available to discharge any defendant from any order of commit-
ment,

Section 173 declares that no imprisenment under the act shall
extinguish the debt or other cause of action on which a judgment
has been obtained, or protect the defendant from being summoned
anew and imprizoned for any new fraud or other defauit rendering
him liable to be imprisoned under this act, or to deprive the plain-
tif of any right to take out execution aganst the defendant.

Mr. Hawkins contended that under sec. 41, before stated, he was
not lishle to be arrested, beeause he was the plaintiff in the action,
and judgment had been recovered against him for costs only, and
le also maintained that the proceedings were open to several other
exceptions which I overruled. lie cited the case of Challin v.
Baker, 26 L. T. 206, in support of his view that an arrest could not
be made for costs only, and which he contended was applicable to
his case, although that was a decision under the English C. L. P,
Act, sec, 45, before set out, referring to where & ereditor obtains a
Jjudgment; and slthough our act, under which the arrest was
made, is more comprehensive than that section ; for hie argued that
the true construction of our act does not at any rate enable a
defendant to examine a plaintiff or arrest him, when a judgment is
for costs only.

dir. Harrison, contra, argued that the Legislature, in sec. 41, by
using the expression “nuy party,” did so advisedly, to afford
a defendant the very reasonable remedy which he ought to have
as well against the plaintiff, as the plaintiff against the defendant,
for the discovery of the plaintiti’s estate and cffects, in order that
they may be applied to the liquidation of the costs of the action,
which, it must be presumed, have been unjustly imposed upon the
defendant by the plaintifi”’s wrongful procecdings, and which may
amount to a large sum, and arc at all times of scrious consequence
to defendants; that the arrest is not for the non-payment of costs
~—which would be contrary to section 8 of the act—but for the
neglect and wilful contempt of the plaintiff to the order of the judge
—and that there i3 a plain distinction between the two cases, of
which the degision in Henderson v. Dicksen, 19 U. C. Q. B. 593, is
a very excellent illustration: and that the process has not been
pressed vindictively against the applicant, Hn‘ if he will now cn.
gage to appear and be examined according to the order of the judge

his longer imprisonment will not be insisted on.

Mr. flarrison referred to the decision given below of the ex
Chief Justice of Upper Canada, Mr, Justice McLean, in Meyers v.
Robertson, 6 U, C, L. J. 251, determining that the section is not

restricted to creditors, and is applicable to those cases in which
Judgments have beea recovered against plaintiffs for costs only,

Mr. Harrison further contended that this writ of habeas corpas
was not one which could be issued under the 31 Car. 1 cap. 2, tor
that act applied to criminal eases only, which thisix not; and that
the Imperial Statute 86 Geo. 11T cap, 126, which enables judges of
the superior courts to issue and adjudicate upon such writs in
vaeativn, in other cases than those which are embraced mn the
Statute of Charles, does not exténd to, and has never been ndopted
in this province; that the applicant should, therefore, have
applied to the court in term time, as he was arvested while the
courts were sitting, or must np&)ly in the cnsuing term, if he bo
then in custody; and he referred to Crowley’s case, 2 Swanst 1, as
a decision upon this point.

As 1 entertained very strong doubts upon the power of the judge
tu commit under the circumstances stated, I builed the applicant,
binding him to appear frum time to time before the judge in cham-
bers until the matter was finally disposed of.

The case of Challin v, Baker, 26 L. T. 106, which was cited by
Mr. Howkins, is as follows:

The defendant in that case was called upon by judze’s summons
to shew cause why she should not, under the 6Uth sec. of the C, L.
P. Act of 1864, attend before the master and submit to examina-
tion as to the debts due and owing to her or aceruing due; and
why, also, she should not produe all books of aecount, &e., relating
to such debts, The judgment had been obtained in ¢jectment.
Mesne profits were not claimed. A verdict was taken against the
defendant, she not appearing, and costs were taxed at £35 132, 2d.

For the pluintiff it was contended that he having obtained a
judgment, was entitled to an order to examine his * judgment
debtor.”

For the defendant it was contended that the plaintiff was not a
creditor who had obtained a judgment within the meaning of the
section; that although he may become a judgment creditor in res-
pect of his costs, yet the statute only applies to actions in which
the plaintiff is a creditor st the time of the action brought; that
in fact it refers only to ereditors bringing actions for the recovery
of debts or pecunisry demands in respeet of which they have given
credit. Platt, I, said that the statute clearly did not apply to a
plaintiff in cjectment, and therefore dismissed the summons with
costs.

The case of Meyers v, Robertson, 5 U. C. L. J. 234, referred to by
Mr. Harrison is as follows:

The defendant called upun the plaintiff to shew cause why a
writ of ca. sa. should not issue against the plainutifi for lns contenipt
in not appearing and submitting to oral exanunation, in pursuance
of an order and appointment, duly made under the 22 Vie. cap. 96
sec. 13, now forming sce. 41 of the Consolidated Act for Upper
Canada before referred to.

No causc was shewn by the piaintiff. The defendant applied
for the usual order for a ¢a. sa. under the statute. McLean, J., on
hearing that the judgment was in favor of the defendant for the
costs of defence merel r, refused the order, on the ground that no
ca. sa. could issue for costs only ; but he said “ he would grant the
order for committal of the plaintiff under the staute, and he
allowed the summous to be amended and again served for that
purpose.”

1 have considered both of the cases on this particular point to
which I have been referred, and while I quite agree with the deci-
sion of Baron Platt that under the clause relating to any creditor
having obtained a judgment, no power is given to a plaintiff in
cjectinent to proceed by the examination of the defendant, when
dlxc recovery is for coste merely, and which equally excludes a
defendant from so proceeding for his costs only, because in neither
case is the party applying * acreditor who has obtained judgment.”
I am not called upon to dissent from any opinion of Mr. Justice
Mcl.cag, because he made no decision that e defendant counld
examine, and arrest for not.submitting to ~v.mination, the plaintafl
in a case when the judgment had been recovered for costs only,
because Mr., Justice McLean pronounccd no decision whatever.
He simply granted a summons on the plaintiff to shew cause why
he should not be committed for contempt—a course which might,
and no doubt would heve been taken by any other judge, to hear
on argument what could be advanced in favor of or agaunst suchan
application. It does not appear that any order was ever made,
and it is quite clear that no vpinion was expressed upon the occa-
sion,



