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the transferee, thamnaker iniglit prove a payment,
made while it remained in the bands of the
payeem, and in that case the note was payable
witlh interc.,t.

lut Sice v. C'unningham, wliere the action was
by the eridorsee against the endorsers, it was
held, that a note payable on detnand, was due
prcseiitly. and must be demanded within a rea-
sonable tinte, and that a deiay of five roonths in
niaking deînand of the maker, discharged the
endorser; alud the court aiso heid, that proof of
a paroi agreement to Vary the tirne of payment
fixed by the note, couid nlot be received.

In lVelhey v. Andrewa, the Supreme Court, for
the first time noticed any distinction between
demnd notes, with or without interest. Tlîat
was an action of the subsequent hoider againtte
the maker of a note on demand with interest. Lt
was transferred from the payee to one Grirnsbaw,
a purchaser thereof, 'within a week after it was
executed, and witbin about a month after its
execution lie transferred it to the plaintiff, who
paid him the money for it. The defendant, the
Pnyee and the firat transferes, ail lived in the
ëame village. and the plaintiff iived within two
and a hlf milcs of thein; and the defence offered
was. that the note was executed withont consid-
eration. The plaintiff recovered. the court hold-
ing thitt the cases furnieli no principle for fixing
the tinte with exactne.ss, when a negotiable note,
payable on dèmand, shall be deemed disbonored,
s0 as to let in a defence againat the payee, as
sgainst one to 'whom it bas been negotiated; that
the note was wiuA inicreat, and came to tbe bands
of the plaintiff sorne four or five weeks after it
was ezecuted, and that no law adjudges sucli a
note to be dishonored so moon after its date. In
delivering the opinion, Cowen, J., maya in euh-
tatance, that if the note lied not been on interemt
he >houid have thouglit it right to presume it
had been demanied and payment refused, per-
beps even at the time wlien Grimsliaw obtained
it;, but he thought the contrary was to be pre.
sumed witb regard to one which bore interest,
nnd tlîougît'it wJuld be cantrary to the general
course of business to denmnd payment short of
s"je proper timfe for conlputing intereet. He
also cited the case of -Barough v. White, as re-
Ported in 6 DowI. & Ryiand, and in 4 Barn. and
Cres,. as sliowing that sucli a note in Engiand is
cnnsidered as a continuing ecurity and ie not
dishonnred iutil payment is demanded and re-
fused; but wie are not informed that the court
ndlopted that ruie, and the wboie case shows that
it was meant to decide, and that Snob a note ie
no.t dVe or disbonored immediateiy.

Now, the precise question liefore the court in
Weth4ýy Y. Andresci., was wlietbei, ia an action by

a subsequent holder upon a note on deynand,
with interest, transferred by the payee toithin a
week after its iuception, the maker could est up
the defence eximting between him and the payee
that the note was without consideration, upon
the Mie 'ground that it was dishonored by the
delay of a week without detnand for payment.,
The court was doubtiesa correct in its decision,
and correct in maying thaf'tlere was no came
holding sucob a note to lie diahonored ; and ln
tliat respect, I tbink there la no distinction, in
the cases ta wbich the court alluded, between

sucli notes and those payable on demand, without
intereat ; for I amn not able to find any case
whicb declares a note on demand, witbout
interest, dishonored by not; being demanded or
paid witbin a week after it i exccuted ; anu
altbough, in the opinion, tlie judge treait8 the
the case as though the materiai transfer took
place four or five weetcs after tlie making of the
note, it ie actually certain that no such question
iras involved ; for it is perfectiy clear, upan
principle and authority, that if the transfer to
Grimshaw was before the note iras cishonorcd,
the subsequent holder wouid succeed to ail bis
rights as between hlm and the maker, irrespective
of ail questions of notice to or of valuable con-
siderations paid by such subsequent hoider. It
would seom tliat the judge suppos-d that the ruie
heid in the case of Barough v. White, which ho
cited, was differènt in England in regard ta notes
on demand, wilh inleregi, fromn irat it was in
regard to demand notes not on intere.it; and if
sa, I think he iras mistaken. But irbether the
opinion expressed by the judge in W4elhey v. An.
dretos iras correct or not, it must be conceded
that the lair of that case iras correctly decided.

Thi- Supreme Court, in the case at bar, fol-
lowed irbat was supposed ta ho the principle
adopted by this court in the case of Merrifi v.
flodd, 2.3 N. Y. 28. It is doubtiese trus that this
court heid, ln that case, that a promisory note.
payable on demand, witb intereat, is a continuing
security ; that the endorser rernains lIabue until
an actual demand of payment; and that the
hoider, as between bita and tIhe eldorser, ia not
cliargeabie with negleet for omitting ta make sucli
demand witbin any particular tiue ; and whether
the reasoning upon which the decision iras based
be correct or flot, much is thae decision of this
court. Lt, hoirever, oniy decide# whn:t the iaw
is betireen hoider and endorser ; and. the chiet
judge, in bis opinion discriminates between that
case and such as the one before us, and saya :
IlIt may be ireil ta observe that the present
question is not identicai with the one 'which
arises irlen, atter tlue transfer of such a note,
the maker seeks to introduce a defence existiug
against the first holder. The laps of time, or
the non-payment of interest ltfter the regular
period, or period for sucli payaient bave passed,
rnay be mufficient ta put the purchaser on inquiry,
or ta jostify a presumption that the instrument
iras actuaiiy disbonored before the transfer. It
miglit weii lie true, in sncb a case, tat a demand
had been actualfy made and notice given to tAc firat
endorser, a0 a8 to charge Atm, w/tue ai the 8ame
time thte maker vould be let in Wa def6nd, if he had
any defence. Qulestions of chargiog the endarser,
therefore, and questions of allowing an original
dofence ta the unaker may dcpend on very diffiir-
ent considerations." lut other irords, that, as
ta the maker, the note mighit ho cansidered dis-
hono.red, irbile, et the same time, as between
the hoider and endarser, the former has been
guiity of' no ladies.

It ie olear ta my mmnd, that thia court did not
intend ta decide irbat the rule sliould be as lie-
tireen taker and liolder, but only as between
bolder and endorser, and therefore it cîtunot lie
claimed, as the Supreme Court aeemed ta sup-
pose, that their decision in the case before us
iras required and controlled by the came of Mler-
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