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IN RE POvvxtt AND KNAPi'.
b6ttt t«m - Not Lce of meetings - Proceeding ex parte -

JJ<utY of Arbitrator and dominus litis.-Costs.
'Ield, I.-That before an arbitrator undertakes ta proceed

hht ,e should satisfy hirnself by proper evidence
necssr notice of the appointanient bas been served,

lhsen-atpearance, it should clearly be shewn thiat sncb

.That ~th, paty a'ting in the prosecuitioni of tbe arbitra-

0 1 o uht to take care that ait proper notices are served
sir

1
1 posite party and sbonld be able to shew, if lie de-r'Ie8to roeedexparte, that the otber party bas been

I<rOPerly notitled, and that; he wilfnlly absents blînseif;
Iaor 811ould the arbitrator proceed ex pare nnless the

ll)ii3e Coiiveys thet information, that the arbitrator will
Procced ex parte if' thîe party served does not attend, noir

olhe so ,roceed, if a reasonable excuse for his ina
A bilit yt{iattend is given.

teatY, therefore, who liad not; fulfilled bis duty in thîis
8ietwas ordered to pay costs, and the case was re-

ferdbaek.
[Practice Court, Hil. Terni, 1870, Gwynae, J.]

0'Drien for Knapp. hereonfter cauieul thse defen-
d a Ip,01it a mile nii,caIiing upon Potter. here-

afe :lplthe piain(iff ta osbew cause wiîy the
'i rd Mnade in ibis cause should not be set amside,

and RoCted upn the fulîîwi ng. amorig other
earhî"tr z Ou tire grounçl of iiiisconduet of the

re«ra e;îce18t lit hiiviig proceeded with the
li t " e eet andi beard evidence out behaif of
liri alitiff in the absence of the defeîîdunt, and
t bout notice ta hirn, an: w:::::: giving notice

tthe defendant 'if the trne, if any, fixel for
Ing iththesai reereceandwitisont

v'ng 8aid defe!udi rit an oppi.rtunity or exyitnin-
Igt'le rerlîaitîdprof bis witrîesses, or beiîîg heardun ie exanlinittion of the witiîesses oif the plein-

ansd or? said Farbitrator, subsequent tiiereto
Iatto0 ecause tise said arbitrator exceeded his
th r nItY under tie qîubrinission in having iigsessed

Costs of and incidentai ta the award, andorderd paymnent or~ tire ýane.
etT ulIle was foutîded maîinly upnn an affidavit

tiiq. defenj.ant. and <one Flenderséon.
,fta Readuusiîewed cause. arnd filed four affida-

pli . ni-idel Of Nlr. Geo. Whates, McCrea, the
j Ï imself. anîd one Chase. Ile con tended

tle award shoinid stanîd, the fauit, if any,"«Rz Ie(-n tht or the detenîdant

p~r f Contra cited VcVul/il v Jobson. 2
lb0acn IeP I 19 W' iVfers v Dah,', lb 202 ; lVil-8,4 "- kobin~ lb. 284 ; Ini re ilfariley ef al., lb.

655 1ussel 'Of Aw'rrds, 179, 191, 199, 207,
tin Gladme C/nilcote, 9 Dowl. .550. The

n411filuts of the case appear in the jiidgmnent of
neîtj<412 *.-It nppears* front the afflirvîvts3

So ted Pleintiff aur defendant bad ariy per-
t0 ing the arbitration for themn as couiscso,~rncy, but t bat tbey acted each as his ownrise

1 No< rOrn these irffidivits 1 anm ta say whetber
12Q r "'fied that the ulefendant wilfîslly ab-4t)in-
hsmi rot ittendi11g tihe arbitrîbtion, ulthougi he

Whet ipîe tlOtr<, oif itj3 severai sintingys. and,
af4d i1r the Cicumstaîîces esttblisbed by is

' ehew th.rt the arbitratîr was justified
Pracee:îng ex parle, or whether the arbitration

wil5 C0ifducted in any part in the absence of the
defendant, witbnut his baving had tb'tt reason-
abie notice of the proceeding's wbicb be was en-
titled to. and without wbicb the arbitration wGuld,
be divested of its juglicial character, and the
soiein duty of aîluninistering justice between
parties be degraded into a farce.

1 take it to be sufficientiy established thnt the
arbitration opened on the 28tb Macy. wbich day
the arbitrator gays he formaiiy appointed. by an
APPOilitmentendorsed on the bond of snbmission.
By reference ta thtis bond, whicb wag filed on the
motion to make it a rule of couit, I find that
this is 80, the appointmirent being daited the 22nd
May for Friday the 28rh %Iiy. and signed by the
arbitrator. IJpon the 28tb May. it appenrs that
the plairitiff's wituesses were examined,but whetb-
er bis case was closed upon that day. or upon the
4th J une, does not appear ; bowever, there is no
compttint made of any of the proceedings of the
28th May. Referring again to thç submnissinn,
1 ind an endorsement thereon, aiso signed by the
arbitrator in these words : -1adjourncd tilt Fri-
dity. June 4th, by consent of parties, J. Higgins,
Arbitrator." Su far the proceedings appear
regular, and ta have been as represented by the
defen dan t.

Upon the 4th June, then, 1 take it thalt the
plaintiff's case was closed, if it was not closed
on the 28tb. anîd then the defendant's case was
opelled by the exqmination of Flenderson. Now
the substance of defendant's affillavit, and Hen-
derson's is, that the arhitration upon thiit
day broke off without Henderson's evidence
baving been closed. and while the defendîint had
another witness named Buck, present to be ex-
iiniined : that there was no adjourninent to any
other dqy :and, tha-t defendant ieft, inforrning
bl'th the piaintitf and NlcCrne that he would ex-
pect aI notice ot the next meeting. whenever it
Lph'uld be appointed. Ail the affi1avits in reply
st'tte, on tie contrary, that not oniy was 1-ender-
8on's laamnatiori completed, but aIlîo his cross-
examfination ; and the clerk swears that it was
tak<'n down in writing, and when su cornpleted
was Signed hy [-enderson. Now upon tbi-s point,
which certainly was a very mitterial point, iL
1wouldi have been very easy. if ibis were true,
for tire examination so taken and signeti ta
have been produce]; it wo)uli no doubt have set-
tled One point upon which there is a very grave
cuîntreidiction in the affidavits filed by the res-
pecli,1ve parities.

Then, "gain, the affidaviti, in reply, concur in
snying that there waï an adjournnerit made on
the 4tb J une. after the closi oif llendersoni' testi-
mny, ta a future day. Thbe arbitrator. McCrea,
and Chase, stating thalt day ta betbe Ilth .June,
'Ad the plaintiff stittifix it ta bave been until the
18îh Of J une. Thîis may be a cierical miittke, and
yet in view of whbit I artn about ta advert !o it
m'y.i n o t. The arbitrator swears that lie made a
formait adjournmeîît ta the il th ; McCreg sa8Y8
thlIt the <idj,)urnmeut Was m'lide unt'o the Il th
June, andl tiiet le acteil as clerk anîd noted a&l
the adjourninents Now referringy ta tbe the sub-
mision upon which the first appointment and
a-ijournmerît are enlorsed, 1 findj no adjournrnett
ripait the 4th Jiine enIorstd ut ait, butnuer the
adjourniment Io the 4îIi Jîi]'e. 1 do finil an entry
of an ai1jourumnent, zwhie/s iç eray.ed, and wbich is
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