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4 Ix rE Porter axp Knarp.
Thitratio, Notice of meetings — Proceeding ez parte —
Duty of Arbitrator and dominus litis.—Costs.
2&:’ L.—That before an arbitrator undertakes to proceed
thvmm’ he should satisfy himself by proper evidence
'0‘ Recessary notice of the appointment has beenserved,
of 38 o enable the party notified to appear, and in case
ahe 2 2-appearance, it should clearly be shewn that such
92 ,ns&nce is wilful. _
tiul t the party acting in the prosecution of the arbitra-
o T ought to take care that all proper notices are served
Bires ¢ OPbosite party and should be able to shew, if he de-
llrgs proceed ex parte, that the other party has been
Do Dberly notitied, and that he wilfully absents himnself;
T 8hould the arbitrator proceed ex parie unless the
Pr ‘Fe conveys the information, that the arbitrator will
ah?LL-ed ex parte if the party served does not attend, nor
hn?uld he so proceed, if a reasonable excuse for his ina
A m'ty to attend is given. .
Iy, thercfore, who had not fulfilled his duty in this

Spect, : d the ¢ -
ferreq b:&s ordered to pay costs, and the case was re.

| [Practice Court, Hil. Term, 1870, Gwynne, J.]
q 0 Brien for Knapp. hereafter catled the defen-
Loltained a rule nivi,calling upon Potter.here-
we" cilled the plain«ff to shew cause why the
!n:]‘rd made in this cause should not be set nside,
grog ‘"\c-'lt.ed upon the fnllnwmg: among other
n,bi"'ds.vlz :—Ou the ground of misconduct of the
i1 vator: 1st. In having proceeded with the
the ';Pfer'encg and llelﬂrd evidence on behalf of
Vith‘? Aiutiff in the absence of the def'ex{dnnt., and
tg 4 Ut notice to him, and without giving notice
Dm,_.: d_efend‘unt of the time, if any, ﬁx(::d for
i¥in e'hn‘g with the suid reference, and without
iny .15 8aid defendint an oppr.rtunity of examin-
¢ remainder of his witnesses, or being heard
tig '¢ examination of the witnesses of the plsin-
an etorF said arbitrator, subsequent thereto ;
ecause the said arbitrator exceeded his

By irhitrator ex
(hphm"ly under the submission in haviug assessed
.,,dec"ﬂs of and incidental to the award, and

wred payment of the same.
¢ Tule was founded mainly upon an afidavit
'¢ defendant. and one Henderson.
ity Read shewed cause. and filed four affida-
p‘m‘n:‘lmehly, of Mr. Geo. Whates, McCrea, the
thay ' himself. and one Chase. He contended
v '® award shouid staud, the fault, if any,
"2 hecn that of the defendant
Ppy. O rten contra cited McNulty v Jobson. 2

liom, ReD 1195 Waters v Daly. 1o 202; Wit-
854 . V. Roblin, Ib. 284; In re Manley ef al., 1b.
855 “Ussell on Awards, 179, 191, 199, 207,

ﬂix,lf ladwin v Chileote, 9 Dowl. 550. The
"ets of the case appearin the judgment of

Gy, 2 '
lhm,v:,z?““v J.—Tt appears’ from the affilivits
Soq nunhe.r plaintiff nor defendant had any per-
or attoendl"g the arbitration for them as counsel
cou,,se{HCY. but that they acted each as his own
1 m:; from these affidavits T am to say whether
eq r,,Usfied that the defendant wilfully abstain-

ro . A .
hag “::: Mtending the arbiteation, although he
Vhethprpe notics of its several sittings, and,

Midavi, the circumstances established by his
1n proces g«he" that the arbitrator was justified
eding ez parte, or whether the arbitration

was conducted in any part in the absence of the
defendant, without his having bad that reason-
ahle notice of the proceedings which he was en-
titled to. and without which the arbitration would
be divested of its julicial character, and the
solemn duty of adwministering justice between
parties be degraded into a farce.

I take it to be sufficiently established that the
arbitration opened on the 28th May. which day
the arbitrator says he formally appointed, by an
appointment endorsed on the bond of submission.
By reference to this bond, which was filed on the
motion to make it a rule of court, I find that
this 1s 80, the appointment teing dated the 220d
May for Friday the 28th Muy. aud signed by the
arbitrator.  Upon the 28th May. it appears that
the plaintiff’s witnesses were examined,but wheth-
er his case was closed upon that day, or upon the
4th June, does not appear ; however, there is no
complaint made of any of the proceedings of the
28th May. Referring again to the submission,
I find an endorsement thereon, also signed by the
arbitrator in these words: *‘adjourned till Fri-
dny. June 4th, by consent of parties, J. Higgins,
Arbitrator.”  So far the proceedings appear
regular, and to have been as represented by the
defendant,.

Upon the 4th June, then, T take it that the
plaintiff’s case was closed, if it was not closed
on the 28th. and rhen the defendant’s case was
opened by the examination of Heuderson. Now
the suhstance of defendant’s affidavit and Hen-
derson’s is, that the arhitration upon that
day broke off without Henderson’s evideunce
baving been closed. and while the defendant had
another witness named Buck, present to be ex-
amined ; that there was no adjournmnent to any
other dny : and, that defendant left, informing
both the plaintiff and McCrae that he would ex-
pect & notice of the mext meeting, whenever it
ehould be appointed. All the uffilavitain reply
state, on the contrary, that not only was Hender-
800’8 examination completed, but also his cross-
examination ; and the clerk swears thbat it was
taken down in writing, and when so completed
wasgigned by Henderson. Now upon this point,
which certainly was a very material point, it
would have been very easy, if this were true,
for the examination so taken snd sigoed to
have been produced ; it would no doubt have set-
tled one poiut upon which there is a very grave
contradiction in the affidavits filed by the res-
peciive parties, .

Then ngain, the affidavits in reply, concur in
8aying that there was an adjournment made on
the 4th June, after the closs of Henderson’s testi-
mony, to a future day. The arbitrator. McCrea,
and Chase, stating that day to bethe 11th :]“ney
and the plaintiff stating it to have been until the
18th of June. This may be a clerical mistake, and
yet in view of what I am about to advert to it
may not. The arbitrator swears that he made a
Sformal adjournment to the 11th; McCren says
that the ndjournment was mnde unto the 11th
Juoe, and that he acted as clerk and noted all
the adjournments. Now referring to the the sub-
mission upon which the first appointment and
adjournment are endorsed, I find no adjournment
upon the 4th June endorsed at all, bot under the
adjournment fo the 4th June. [ do find an entry
of an adjournment, whick is erused, and which is



