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HUGHES v. REES.

Res judicata-Estoppel-Necessity of Pleading-

NVo OpPortunity of Pleading - A mendment at

hearing.Master's office-O. 7. A., r. 178, î84.

Appeal fromn the Master's Report made in

eCcordance with his judgment reported 10

P." R. 301, and supra, vol. 20, P. 343, and pur-

Suant to the reference ordered in this case

W'hich wiil be found reported 5 0. R. 654.

The defendant, D. J. Rees, now appealed

fromn the report because the Master refused to

cOnIclude the plaintiff by the judgment in the

Superior Court of Lower Canada, as it had

flot been pieaded, and had heid that it was

'lot Open under the terms of the reference,

IIeld, that the defendant, D. J. Rees, had

IIad rio opportunity of pieading the judgment

Of the Lower Canadian Court; and might,

therefore, produce it before the Master as con-

clU8ive evidence in bis favour.

Aithough a judgment of a Court of compe-
tent jUrisdictjon directiy on -the point is, as a

Pleat, a bar; and, as evidence, is conclusive
between the samne parties upon the samne

f1Ltter directiy in question in another Court,
Yet to have this effect it must be pieaded wken

th'ert is an oppo tunity of Pleading it. But here
the arnendment made by the plaintiff was

Illade on a motion subsequent to the hearing;
but before the decree was drawn up under

'o. J. A., r. 178 and 184, and the order giving

lea1ve toamend wàs contained in the decree,

"Ilich orders that upon the plaintiff amending

hi8 bill as he might be advised, it was referred

tO the Master to inquire if the plaintiff had

any vaiid claim for maintenance, and if he had
to take the account; but there was no provi-

S'on for aiiowing the defendant to answer or
Set UÇP a new defence, and fromn the order

b)eing for an immediate reference upon the
alneudmnent being made, it would appear tlhat

the learned Judge did not contempiate any

answer being put in.

The Master certified that the defendant,

D. J. Rees, aiso proved before him a judgment

in the Superior Court of Lower Canada, dated

Dec. 13, 1879, in an action by his wife

against him for aiimony, decreeing a certain

sumn to be paid by himn to his wife as aiimony

from. a certain date.

Held, this judgmnent must be deemed to put

an end to any impiied liabiiity on the part of

the husband teo pay for the wife's maintenance

subsequently to the date fromn which alimony

was to be paid under it.

J. Maclennan. Q.C., and R. E. Kingsford for

the appeilant.
S. H. Blake Q.C., and G. Morpky contra.

[February 17.
Ferguson, J.]

MACDONALD V. MCCOLL.

Creditors' suit-C hattel mort gage void agaiflst

creditors-Sispie contract creditors-Suit on

behaif of all creditors except the preferred ones-

Locus standi.

Action brought by simple contract creditors

on behaif of themseives and ail other creditorS

of C., other than the defendants, McCoii &

Co., to have a certain chattel mortgage made

by C. to McC. & Co. set aside and cancelled

as in fraud of creditors.
It appeared that the chattel mortgage was

given by C. when in insoivelit circumstances,

because McC. & Co., knowiflg his circum-

stances, told him that if he gave it it wouid

protect him against ail his creditors but them-

selves, and that they wouid protect him. It

aiso appeared that McC. & Co. toid C. that

there was no intention on their part to enforce

the mortgage, unless other creditors took pro-

ceedings against him. C. did not give the

chattel mortgage in answer to a demand on the

part of McC. & Co., but because of their repre.

sentations as above mentioned. Hence it ap-

peared that a compact was entered into be-

tween McC. & Co. and C., the intent of which

was to ward off, to hinder, and deiay the other

creditors, and to prefer McC. & Co. to themn,

and that the mortgage in question was.made

with this intent on the part of both parties to

it; and that though the proposais that the


