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J. Nason, for plaintiff.
C. H. Porter, for defendants.
THE COURT (BoYD, C., FERGUS0ON, J.,) held that, so 1

as the application was based in Rule 938 asking for Cion8tri
tion of the will of thegrandfather, it was defective hecai

of the absence of the representatives of that estate, whi
was necessitated by the directions of Rule 939 (2), and it v

also defective because of the absence of the eldest son
defendant Rogers. B esides, "assignment" in this mile shoi

not be read as extending to the case. of an executîon credi
of one of the beneficiaries under the wiII. The summary
lief, conteniplated in the case of an exectition creditor
"1proceedings without writ," the general titie of ch. xv.

the Con. Rutes, is that embraced under sub-title 9, entît

-Suinmary inquiries in aid of execution," beginiuing i

Rule 1015. Thte motion was also launched under Rules 10
1019 of this sub-title. But it is inexpedient to attempt sc
use these Rules in this particular case, both becauise of
absence of the representatives of the estate and because
action wag already pendingr upon the Pearce mnortgage,
which thec applicant was served with notice T., before hie in
thiis motion. 1le. submnitted to the jurisdiction of the C(
in that action and proved bis laîi as subsequent i

brancer. If not redeemied, the interest of the defendants
rnortgagees in the property seized in execution wilI be
termnined by the Master before it is sold, and the reliefi

soughit on this applicationi will thëen be the proper subjec
adjudie3itioa, with ail parties interested before the Masta

A.ppeal disissed with costs to defendants;- such costi
b6 dedueted from plaintiff'sjudgment.

MACLJRN, J.A. NOVFEMnER 14TH,

CHAÂMBERS.

RE CLARKE.

Thrusts apted rusfes-jiwvsiint-Raizatiofl- T*wa'ts for

R~maidru,~kctim-A/prtOMmItof Proceeds of

Motion by the Toronto General Trusts Corporatior
were trustees under the will of the late Mrs. H1. M. Clarl
under a settiement by one of the defenda.nts, for an onid
direction as to whether any portion, and if so what por
the pur.chase price of the premises Nos. 40, 42, 44, Kia1


