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(3 0. W. IL 851), notwithstanding that the appeid wa
brought within the 60 days prescribed by sec. 40 of the

Shirley'Denison, for defendants.
D. U McCarthy, for plaintiffs.

MACLAR EN, J.A.-The judgment of tis Court wus
on 29th June Iast, and disniissed defendants' appeal
the decision of the trial Judge in favour «~ plaintif. N~
of appeal was given only on 16th September. lu an
davit filed on behaif of defendants the delay is accoi:
for: (1) by an impression that the time for appeaiIinî
not run in vacation; (2) by the absence of the solicitor
usually acted for defendants; aud (3) by negotiations vi
flnally prove d te be abortive.

Section 42 of the Act says that an appeal xnay be all
after the expiration of 60 days " under special ciri
stances,>" but does net indicate what such circumistances
be. ln Smith v. Hunt, 5 0. L. R. 97, the Chief Justi4
this Court, on an application in several respects not 113
the present, said: "U1pon an application of this natuw
lies upon the applicant teý shew, amongr other things, a
fide intention to appeal, held while the riglit of appea]
isted, and a suspension of further proceedings by reaso.
sorne special circumstances.»

In this case the 60 days expired on 28th August.
fendants' solicitors here only received. instructions b> ap
on 8th September, aud it dme not appear that defend
intended to appeal before the letter received that day
written at the head office i New York.

Only one of several issues, naxnely, the validity of a
lems granted by the insured b> defendants, was before
Courts on the trial and appeal which have already bee 1 '
This wus dons nt the instance of defendants, and if
result had heen in their favour, it would have termin
the litigation. The result, however, having been advers
the comnpany, the other issues reniain bc> be tried, if de:
danta do not obtain leaxe te proceed furtiier.

On the *hole I do not se. that there is sufficient in
present case te distinguish it from the case of Siti
Hunt .. . and I do not consider that justice requù
that leave b> appeal further on this issue should be gran
Se. the. remarks of the Master of the. Roils i In re Id
chester Econonie Building Society, 23 Ch. D. at p. 491

Motion dismissed with costs.


