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the contract is caused by the fact that the grantor was guilty of
some default which rendered the completion impossible (d)ý-unless 'as it seemns, such default is in respect to one of the merely formai
incidents of a transfer of a valuable interest (e)- ;or wvhere there is
a postponement of the execution of the conveyance by the request
of the grantor himself (J).

The situation of the party to wvhom the price is to be paid is
also recognized as an excuse for the failure to complete a purchase
ivithin the time appointed (g,).

XVhere the grantor of the option has ascertained the intention

existence of a controversy bet ween the parties will flot relieve the grantee of anoption tram the obligation of saving his rights provisionally by application to acourt, Mil/s v. Haywood (C. A. 1877) 6 Ch. D. 198 [dispute arose as to proper formof conveyance of property to lessee with option of purchase, and mortgageerefused to join in the deed -C; Cestenian v. Mann 9 Hare 2o6 [speciflc performancedenied where the only ground on which a lessee with option of renewal refusedto pay the fine demanded was that it was excessive].
(d) Stathian v. Liverpool Docks Trustees (1830) 3 y. & J. 565 ; [grantor omittedto reduce to certaintv, before the expiration of the period limited, the amountwhich the grantee was to pay]. Where the stipulation as ta renewal presupposesthe fixing of' a valuation rent, the instrument declaring that, if this he made, thenthe new lease is ta be executed ; that, if the lease be not executed, the improve-ments are to be paid for ; and that, if they are not paid for the lease is deemedta be renewed, but no provision is made for the contingency of a refusaI by thelessor, his heirs, or assigns, ta fix the valuation rent-the instrument will be con-strued as entitling the lessee ta a renewal of the term, in case of the lessor'srefusal both to fix the rent and ta pay for the improvements. Nitdeil v. WFi//iams(1864) 15 C.P. (Ont.) 348.

(e) The right of pre-eniption given by a testator to his brother, if the purchase-nioney is paid within a period named, is lost by the non-fulfilment of thecondition, although the solicitors of the trustees of the will have failed, uponrequest, ta furnish an abstract of title, Brook v. Garrod (1858) 2 De G. & J. 62, 3K<. & J. 62. A lessee whose right of purchase is expressly made contingent onthe price being paid during the currency of the terni is not excused for his failureta pay it within the ture stipulated by the fact that the lessor was unable, owingto his own neglect, ta have a conveyance prepared before the expiration of theterin, aiid that he will thus be obliged ta pay the whole of the purchase-moneybefare he can ascertain whether it is in the power of the lessor ta make a goodconv'eyance. Weston v. Go/lins (1865) 5 N.R. 345
(f) Ross v. Worsop (1740) 1 Bra. P.C. 281 [renewal of lease decreed whereapplication was made within period stipulated, and ]essor, being about ta start ona journey, and wished ta defer signing the new lease tilI he returned].

(g ) Joy v. Birch (1836) 4 Cl- & F. 57 (p. 89). It seems default in pavnient ofpurchase.nianev wvithin the tern as stipulated niay be excused, where the owneris dead at the tue the option is declared. and there is no personal represqentativeta receive the moiley. Forbes v. Gonno//Y (1857) 5 Grant (U.C.) 657. In a Kentuckycase it wvas held that the non-pavment of the purchase p rice for twentv-one davsafter the end of the period lîiited wvas excusable, where the administrator of theawnrer af the land, after cansulting counsel, liad cancluded that he could notreceive the manev, and sanie of the heirs were infants and others nan-resident,PAge v. Hiug-/zes- (1842) 2 B. Mour. (Ky.) 429. Failure ta tender the purchase-nianey will not .-jork a forfeiture where the vendor is undeniably unable taperfarni his part b%' delivering a deed. Barrett v. McA/lister (1890) 33 W.Va. 738,


