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Ï%0il-TAKES 0F L cw.

Tri Britrn?,qo2î v. Piolrius, 4 Binig. 11, a land-
loi d's receiver aliuwed the tenant tu ma1ke a
dednetion in respect of a payment for land
ta'. every vear for sevonteen. years greater
than the landiord was fiable to pay. The
tenrant assigned bis tenancy, and the laiord,
discoverin- bris mistake, distrained the assigrcee
for the arroaurs. Thbe court bield that hoe had
no rili sot do. Thbe court placed great
stess upon tire hardship of the case, and it
w as rcmarked that 'lthe demand w-as most
unconscîentions." Best, C. J., buwever, oh-
sç red that "it is an establisbed principie,
thrat if rooney be gîven or paid (and settiement
in aeconnt isthe sauie thing) w-ith a full know-
ledpa of ail flhe crrcunistances at tlic finie of
the pay ment, it caunot ho recovered back, by
the payer, citing Brisýbac v. LP re8 as au-
thi, ty.

Thiere is a class of cases, grow ing ont of
sîm1.ir subjuet-xïrutter as tire aber e, anird vhieir
are said by Mr. Justice Story, 1 Eq. Juris.
s;e. 112, to resulve tbemoe1l us into an over-
pa3ument by mistake of la3w or of fact, and
PI obably of the foiruer. In iblis class inay be
cited JlVid1eY v. Guyper'e £eu'poïq/, and At-
qeood v. Lamer~y, cited in a note tu L'ast v.
fi rZbrlro5ry, 3 P. W VnrI 127 ; clînrie v. 0eoi1d,
2 Mladd. 163; ,Srsith v. _41sop, 1 id. 623;
i.' ehula v. Lason. 3 Atk. 578. But it dees
flot appear i ay of these cases tliat the mis-
take was flot nriual; and noue of tbemn pro-
fess to proceed ou the ground of inistake of
iaw. 'ibero je, ah o. a decided coir(lict between

tîeuand the dlecision lu !Bri1nb v. Brigruor,
1 Ves. Sr. 19-6, and BeltL's Supp. 79. 'fhese
cases coru properly undur the bead of private
ri-hts definced by Lord Westbury as follows:

11,It is said Ïgnoranr ier jris haud ecu8et ;
but in thant rna'.in flic word 'jus' is used in
the sense of denoting generai law, the ordinarv
isw of thle conntry ; but whbon the word 'jus'1
is nsed inr the sense of deniotiug private right,
that maxim lias nu application. Private rigbt;
of uwnersbip is matter of fact. It may ho tbe
resuit, also, of uratter of Iaw; but if parties
contraer under a mutual mistake and misap-
prehiension as to their relative and respective
rigbts, the resuit is that that agr-eernent is lia-
hie ru ho set aside as having proceeded on a
conmun mistake." Cooper v. Pfflbs, 15 WV.
R1. 1053 ; 2 L. R., IL. L. Cas. 149.

'fhere is, aI su, a class of cases sometimes
cited as bearing ou tbis question, whlicb, in
fact, stand iot upun inore mistake of Iaw,
stripped of ail othaer circulustancýes, but uipon
other and distinct grounds. Among these
ruay ho enumerated eses of compromise of
dotuhîfýul io,bte,. Tu -Naylor v. TViireh, 1 Sim.
and SLu. V~,Xice-Chanceilor Leach iays down
the doctrine, tbat " if a party, acting in igno-
rance of a, plain and sttlcd principle of lau-,
's induced te gire np a portion of bis indispu-
tabrle proerrty to rruetber under fica me of

corutrrorulise,' a court of equity w iii relieve
bna fror th'e eet of his iitake. But wbcn
a d ýubt nI ue ir aares * r'< t is extreurely

reasouable that parties sbould 10ri mata theîr
diflèrences by diridiug the sta1ke hotu een
tbemr in the proportion wbieb ruay bc a- re.cd
upun." Sc, also, Gibbrons v. euert, 4 -lios.
894; rStockly v. rStocley, 1 Ves. &~ lie. 23.

There is likeuvise a ciass of cases comuîuoily
classed under tbis bead, w bich reaill bave but
sligbit bearing on the questionr. 'fbese are
cases of famiiy agreemernt tu pero..'r farnily
bionor or farnily peace. See 1 Strrys Eq. Jur,
sec. 113, ni. And, as bias beeii said ha Lord
Eilon, lu faînily arrangen.t, an equity is
generally administerrd lu cquity, whU Lit h net
npplied to agreements gencnly: ,St' , g 7;V.
,Stckley, 1 V es. & B. 30. Thbe principal cases
ef this ebaracter aire Cordon v. C'J ce i ', 3
Swanst. 400; I}onpae v. »7î /ré, 1 i", 137;
Ciner v. inn, 1 P. Vu. 23; rS,,, ýton v.
Sialrtterr, 1 e 1k. 2 ; _Palen v. J-; dg,, 2 Hd.
587 ; L'ury v. Cary, t V os. Seri. lit; (1Io
v. C'vlbur». 3 ~ .and K. 7f ;2%ü« v. ieale,
1 Keen. 672 ; Frank v. _Fr014k, 1 Cas. ire
Ch. 84.

'f bre are, alsu, cases, where parties harve
douc what it was flot their puipoýse tu do ; or
w hure tlrey have rot dune lithey did( pur-
pose tu dIo, arrd lu whiel) relief is lei d. A
faiiirr illustration of tue first of' tiiese ruA0 -
taices is w bore ta o are buud hy a ho"nd, and
tbec obiigee releases une, suppusîug that the
otber wll romain hound. lu 'uchi case there
is certainly nutbing inequitable lu the co-
ohligor's araiiug biruseif of bis legai riglts
irur of the otber obligor's Insisting upon bi,
release. Sec 1 Story's Et1 . Jurisp. 124L Au
illustration of tbic seconrd of these ruistalsus is
w bere thre parties w ould bave iiitrodluce0l into
their agreenrent a certain clause, bit omitted
it from an erruneous imnpression as te tlice
effeet of its insertion: Sec Jrriïnbai v. C! ild,
1 Bru. Ch. 92; (eckecrell v. C'1olïïeley, 1 Pbuss.
and My]. 418.

'fle case of Platt v. Bru nf'ye, 24 L. J., N.
S., Ex. 63, is tie must recetit Lrralisb cas o 
have been ahle to fiud ou tlic subjeet. iherc
the plaintiff, tu seenro adrances made tu bine
by thre defenriant, assigued tu hlmi bis present,
and alsu bis after-acqnircd, pruperty ; and tlic
former being insufficicut ru psy tbe deht, tire
latter w'as sold with tie fssent uf flie debter,
w-ho snpposed tbat tlie assigprit pascd tlie
after-acquired proporty. 'fho action w as tu
recuver the proceeds of sncb after acquircd
property, and juigrent given for delèndaut.
Pollock, C. B., said tbat the plaintif, having
assentcd lu the act, could nut recuvcr, althougli
it w-as proved tbat tbore w'ss a ir.istake in
point of law, or a misaît lu point uifause.
Park, B., tironglit hoe iust ho hounri by a
uistirteouf las', but tliat point w a iminaterîal,
as the jury w ere nut satishied that thoe was a
mistake oflaw; aud it was said that the debtor
bad dune nothing but wbat ho ougbt, lu jus-
tice, to bave dune.

ïfaving giron tbe Englisb cases wbich decide
or conteur dicta tblat riitaises of lau' are nul
the riject cfl relief, wea iiiow re1fcr briaflY
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