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sheriff's bande, lie wilI get tho wboie amount cf
the executian."

Leiih sbewed cause for tho sheriff, referring ta
the section cf the oct aboe quated, aud (the
learncd judge baving on thie argument cxpressed
au opinion tbat the first execution creditar should
lie a party ta or bave avine notice cf the applica-
tion) lie filed the refusai cf thie first executioli
creditor te 'witbdraw bis writ or ta take a return
of nulla bona.

Ferguson, centra.

ADAm WiLsoN, J.--This section of the act is
calctilated te give great embarrtsemelnt te sheriffa
and to croate great difficulty ta executien credi-
tors.

A firet executien creditor deterniined te protect
the dobtor, might, under varions pretexts, rotain
bis writ by renewals in the sberiff's bands for
years. and barnpor ail subsequent creditors in
Iproceeding against lands, altbougli it was Do-
torieus there were either ne goods or but an
insiguificant ameunt of goads te ibe seized upen
thec first writ, and that none of tbe subse-
quent creditors would get a fartbing frem the
persenal estate of the debtor. Yet becs use the
fir.t crediter must bave bis writ first returnied and

'Io cerne in first upen theo lands, ail the others
moust 'roit juat as long as lie could contrive te

baffle tliem, aithougli it was aise notoriaus that
there wore lande eufficient ta satiefy ail the
creditors together.

It ie an inconvenient methad cf securing te
the crediter, lirst against goads, the hike .rittk
against lands ta wbich lie is plainly entitied,
and frein which Tank lie wau so0 often exciuded,
becauso thero bapponod te lie sonme trifle cf
goeds te apply an bis writ and on bis writ alone.
In consequofice uf which, wbulê bis writ was
preveuted frein being returnod, ail tho write
after bis were at once returned -1 ne geeda," and

the subsequent creditars were enabled te issue

writ8 againat lands and displaco tbe first creditor
front bis just priority.

A simpler way weuld have licou ta bave
autborised tbefl fa. ta Issue againat bath geede
and landseat once, with a etay cf preceedinge
figainst lands till the goods werc exhausted-iil
which case no difflculty of any kind would ever
arise, and oe execution would answer in every
case instead Of tM.

In tbus instance, 1 think It appeara that the
gopods of the debtor in the caunty of York bave

b~lcen exbausted, and therefere I think I seuld
order the writ of tbis plaintiff ta be returned,
because, notwitbstandifig this exhanation, the

firet executian creditor refuses ta withdraw bis
writ or ta take a retur f etnulla bona, and it is

quite plain bis canduct sbould nat lie aliowed ta
delay this plaintiff.

I amn inclined ta thinli that thougli theo sleriff

mnay lie prevented by thie provision froni return-

ing, of bis awn more Motion, a second or sulise-
quent writ, in cases within the aict, until hoe
returus the first writ, the court ju not nocessa-

rily excluded fromn directing or contraliTIg its
awn proeo, as in Omealy v. Nelwell, 8 Est.
864, where it was held thst thongli the plaintifse
were prohibited since the 12 Oea. I. cap. 29, tram
arreeting defendants without an affidavit of delit

firet made, tbis did not prevent the court or

Judge tramn making an arder ta hold te, bail,
"without the affidavit and cther roquisitOs

which are prescribed in respect ta arrest by the
more act of tbe plaintiff himself."

Thio plaintif lias served a notice on the sheriff
ta returu his writ, then a rule ta return it, and
now a sumamons calling upon birn to show cause
wliy be sliould flot be attaclied for flot doing so,
and ie lias been engaged in this business for the
Iast four weeks ; yet I arn not able ta give him,
costs, for I cannet Bay the shoriff is ta blame
in requiring tlie aid of tlie court or a judge
ta interpret this clause, nor can I say tliat
ho could liave acted at ail 'withaut the direct
order of tlie court or judge ta do oc, nor can I
give the slieriff bis costs for appearing bore and
explaining thie csse, nor can I give tliem ta tho
first executien crediter wbo bas also been affected
by tii proceeding in wbich ho may or may not
take any concern.

I muât also add I arn not quite s 'atisfied 'witb
My own part in ibis curious proceeding. But
according ta tlie best judgment I can form, 1
sbali arder the alieriff ta return the writ ia
question, "Ia n goods," (altbougli Reed's writ is
atili iu bis hands, because the goods of the defen-
dants bave, as I think, been ezliausted, and
beoause Reed will nat witbdraw bis writ nar
take a return of '1 no goods' under these circuin-
stances) and if sncb return lie rn'de, the snrn-
mons wiIl lie discbargod. But if thie sheriff do
not mako sucli return in four days, the order
will go for an attachmrent for bis cauternpt in ntie
returning the writ.

CORRESPONDENCE.

Thte Que8tion of Code8 in tMe Division Courts.

To THE EDTRres OF THE LOCAL COURTS' GAZETTE.

GENTLEMEN,-In the Soptember number of

your Journal there appeared a long and weii-

written letter from a correspondent, T. A.

Agar, Clerk of the let Division Court, Ca.

Peei,,in answer ta samo rernarks in your Juiy

nuxnber, on tho subject of Division Court costs.

Tbe letter of Mr. Agar contains a few ili-na-

tzred remarks and expressions which had

better not have been used, but is upon the

whoie se well written, and even witty, that

one cau weil pass over its fauits and admire

its abiiity. From his point of view-that of

an interested - officiai- ho argues weli and

plausibiy.
I have tho pleasure of knowing Mr~. Agar

very weli, and know him ta bo a careftul and

elfficient officer, and also ane wha dace nat

omit ta coliect where hoe considers himacilf

entitled ta, them, ail focs that ho thinks

chargeabie under the somewhat imperfect and

uncortain Division Court t;ariff of focs; flot that

ho is wrang in charging ail legal fécs. But

ho is not; the "out County Clerk"1 who was

aliuded ta in the article referred ta, as taking

iliegal fées on an application for a new trial.

October, 1867.]


