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A restatement of the objections to the
making of law by the judges may be given
as follows :

1. It is not their function. In fact it vio-
lates the first principles of free government,
which is the separatioif'of its functions into
three departments : legisiative, executive and
judicial.

2. The judges are unfltted to the making of
Iaw as they make it; flot from unfltness in
the judges themselves, but because they do
flot meet, consuit and agree together about
the law to be made.

3. The law made by the judges is flot only
fragmentary or retroactive, made for the act
after the act le done, and at the expense of
the suitor, who, if he had known beforehand
what the law was to be, might have con-
formed to it.

4. The law made by the judges is made in
part by persons not belonging to the commu-
nity over which it is to be enforced; that is
to say, the law which furnishes the rule for
one State je made partly by the judges of
other States and of foreign lands.

5. The law made by the judges is full of
discordant elements; so discordant indeed
that the process of selection la a game of
hazard, if it does flot become a gaine of
chance.

6. The multiplication of law books coming9
from the judge-law-makers has already in-
Creased beyond ail endurance, and je increas-
iflg in a compound ratio.

7. The law made by the judges is con-
tinually changing, and it is difficuit to know
beforehand what they wîll decide upon any
given question.

Indeed if it were possible to put into ten
Words the chief cause of the present delay
and uncertainty in our judicial administra-
tion, they would be these: Complex proce-
dure, inadequate judiciary, procrastination,
re-trials, unrea-sonable appeals, uncertain law.

IIaving thus presented an outline of the
PYoceedings in lawsuits, the delay and un-
certainty therein and their causes, we are
broîight face to face with the question of
'elnedy. This is the work partly of the
Legislature, partly of the courts and partly of
the bar. The due share of each, we hopp,
ilay be made to appear as we go along. W e
have endeavored to give a brief summary of
the usual proceedinge in a hotly-contested
litigation. They may be differeDt in details
i different States, but their essential features
are the same in ail. The delays in the varions
PWOcesses have been explained. We see
Where they occur and why they occur, and
the only question remaining concerns the
relnedy.

hIstantaneous justice is an impossibility.
enei if the plaintiff alone were to be heard,

the proper consideration of his claim would
require some deliberation. Hence a littie
delay at least. And if the defendant cornes
into, court he must be heard aiso. Hence
more delay. And then the sittings of the
courts are, to some extent at ieast, periodi-
cal. The nearest Approach to a continuons
sitting of the highest courts of firet instance
occurs probably in the city of New York,
where trial courts are in tiession from the
firet Monday to the last Saturday of every
month, exoept July, Auguet and September.
Bearing in mind then the necessity of giving
to each aide the opportunity of being fully
heard, bearing in mind aiso the periodical
sitting of the courts, and bearing in mind
further the causes of uncertaint y as we have
explained them, we are to inquire what can
be done to lessen the deiay in the successive
steps of the controversy and the uncertainty
of the final resuit.

REMEDIES.

We have aimost imperceptibly fallen into
some observations respecting remedies, as we
were diseussing the causes of deiay and un-
certainty. We are now to proceed with the.
latter, at the risk of some repetition. A
simple and direct method of procedure should
be everywhere provided, without a single un-
necessary distinction or detail, and without
division into legal and equitable actions, or
into different forme of legal actions. There
is enough ini the law to be learned without
the study of needless distinctions and pro-
cesses. The statement of dlaim and defenoe,
that is, the pleadinge, while they should be
written, in order that the contestants rnay
know precisely what is alleged on either aide,
and that a record may be kept for future use,
should be as short as possible, and easy of
amendment, in order that justice may neyer
miscarry, from honest mistake. Tbey should
be delivered between the parties or flled with
the clerk at any time, in vacation or in terni.
There can be no need of waiting for the ait-
ting of a judge.

The issue being joined and the partie thus
apprised of the precise points of contention,
the trial should follow speedily. A few days
may be necessary for this preparation. Wit-
nesses are to be surnmoned; they may not
ail be at hand ; and a commission to examine
them may be necessary. How much of delay
this may occasion cannot be foretold, and
must be lef out of the calcul ation. But when
the parties are ready for the trial there should
ha, as already insisted, a tribunal ready to
hear them. In some of the States the courts
sit only twice a year, s0 that a delay of six
mnonths may occur before a trial can be had;
and in some States a continuanoe over the
flrst termi is piatter of right. Thus it seems
that there are communities i which it je
thought necessary to give a party charged


