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ilu rfigistiatfiii iilleKuaHt, dans line note

a,?n .nt?/'"*'"?•'"^'^*^'•'' .i"KC'i"ont, sansqu il soit ne^eessan-e do pioiivf-r IVnreKi.s-trement ayec- le ju^en.ent d'n, 7vLsrontenant a descriptTcn ue la propiic-tt-

JK^. On the 26th Septenihei. 1872. a sale

b> A. M. to G. L. for $1,100, of which mX)were payable on the 25' h December 18TOthe balance t(. be payable in yearly fnsltalments of $100, with inten-st. On the.«th .lanmirv, 1874, a sale of the sn n.e

oTSie'deV.rV'^ ^- \ *'^^ ^'''"^"'^ 'I''"' or
?Jiff^ Vu '^ beannK hypothec, to (;. V.,with the condition that C. V. the nnrchaser, should not have possess on of theiinmovable until the 1st May, 187.-,. en. e^

.^h« mfl"" ^K-""'^ Septon.fcr, 1871. Onthe Oth November, 1875, a sale by ('. Vto K. L. enremstered on tlie2«th Novenl-ber 187a. On the Oth April, 1885, a sale b •

:£thA i;ns^•lS7•^
«'"C</t.s/e7-«/. On the.lutn August, 187.i assignment of thathypothecary debt by A.^I., to O L ofthe payment of $m to become due on theA5th December, 187.% to which deed ofassignment the personal debtor, G. Lwas a party, accepting that transfer eiHregistered on the 3()th October. 1873' On

theS\i'oT'' ^^^'- ^'^S—-tion oftnewiii ot o. L., making hs wife, thepresent Pla ntiff, his universal legateeand appointing her to be the executrix of

b^r'lir'l^vl t'*'^/";
">^ »'d Decein-

the writ of summons in this case, andtwelve days before the service upon h"mhe, the Defendant, R. L., caused to beexecuted the ^«en,-g«;,s/«wZ deed of salealready referred to. The Defendant R Lby perpetual exception pleaded that' -I't

!

the time of the service ot^the action x.'ponhim he had ceased to be proprietor of

Sat 'X'^"^"''''''
P™'l"SinS, in s^uppoi't ofthat plea, <a copy of his unenreqistcred

l^-? the P :• *i-J- ?3 '^'^ ^th d'ctober
i

1885, the P aintiff m this case, by a hvno-thecarysuit, brought the Defendant?J
nfVlP^S^.^."''^- f-

pleaded, 1st, paymentof the debt
; 2nd, ten years' piescrinticVn

as against the debt, e/««,uS1,haTS
prescription ran from the date of the saleby G. L to C v., (30th JanuaiV. 1874)and not from the date on which he en eredmto possession {1st May, 1875)._^X
below'Th'^.''^"

judgment of the (SSbelow
; That proor of payment of a hypo-thecaiy debt, based on an authentic deed

thn'-t'M""'^?''y °™1 testimony!™though the witnesses may swear thatthevTiad receipts proving payment butcoufd not after dilTgent slafc^ flnd%uc

84. That the actiuil possession of ten'

loodfnT?'^ *"
^"l'''*'

^ purchaser igood faith to prescribe against a hypo-thecary debt, must he e,vch,:<ive of theactual possession of the personal debtor^and that, m the present case, the interval
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between the 30th January, lOT.",. date of

&^T*Jf? bX y- v.. anS' the St May
sk?,i'fron.tw*''^-iy-

obtaining poSHion trom G. L.. will not be reckoned tomake up the period of ten yean^ //"

05. That, upon such a plea bv a Defend-an
,
and under the circumstanc, s discloledn this case, the Plaintiff may, withoutprevious permission from the ('ourt en-graft, upon the pending suit, a hypothec

^IZ llT'T^^ "»4"^^ ^''e actual o^S otlie hypothecated imiuovable fl,

»7. Le crc'ancier d'une obligation hvoo-thecaue ,,ui poursuit son aebiteur ue,sonnellement, ne pent sub.seq, emmentclans une action en dcxlaratio d'E:
1. s flll'"".-r 'V' •^'^V''

d.5biteur, r<fcEr
nelle, si ces frais n'ont pas ete eweKis-tres cont.>e I'immeuble portant I'hj'^^.

s (TmS.'""'''-
''''"''^«^'' M- L- R 4

,..,!«:
'"^ " jiuljj'inent en dCclnratUyn d'hy-potlufjue certain property in the possess.on and ownership of Respondents wasdeclared hypothe.ated in favor of the Ar"

.^n cost's hev w'"
"'

^'l^' «"^ '»t«^«*
d f ht ' ^'" y were condemned tosuri-en-der the same in order that it luijrhtX.judicial y sold to satisfy the iudlmeitunless they chose rather and prefen^d topay to Appellant the amount of the

SeTthat^'t^;
'""^

('^•^^'"f"*
'*
'-«« '^"oaecieed that the option should lie mad.^within forty days'^of the service to be

Suit ?>?'Jh''"'" "^ '^' J"dgmentandt
Kvtbntfb7R*'''°"3,8^ '^•^.^^'" the said

?d t'o' naft^'^.L^fP?.!fc*! be condemn:
I

ed to pay to the Appeliant the amoun"t'of
j

the ludgnient. Tfii^ judgment (the R^«pon^nts residing in Scotland and havWno domicile in Canada) was served at heProthonotjiry's office and on the Respond
i
dents' attorneys. After the delay of fCrt

v

mfd"; ?b ^:^»«'«;, or option havingSmade, the Appellant caused a writ If fierifaoios de terrh to issue against the Cspondents for the full amount of the iudTment. The sheriff fli-st seized the pro-perty hypothecated, sold it and handledover the proceeds to a prior inortgageeAnother writ of fieri facias de ic-ris wa^then issued and other realty heloSg ?othe Respondents was seized. To thissecond seizure the Respondents filed anopposition aflnd'annufer, claiming ?ha?tfie judgment had not V)een "ervld onthem and that they were not personaUvhable for the debt due to Appellant -Held reversing the judgment of theCourt below, tHat it il nSt necessary toserve a judgment en dMarat^TiHino.thdque on a Defendantwho is absent fmm
AiVSTc P r ^ ha^no domicileThereiu"Alt. 47dC. P. C. and Cons. Stats. T,. r cW
178 l';^'i« a ,P'^^'**' *"• Kidston, 12 L.' n'178, et 16 8. C. Rep. 357. S* Ct. 1889
W. That the Respondents by not op-


