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It is well settled in thiscourt that & man is not
liable, in an action of trespass on the case, for
auny unintentional dongsequential injury resulting
from a lawful act, where n.ither negligence nor
folly can be imputed to him, and tbat the burden
of proving the negligence or folly, where the act
is lawful, is upon the plaintiff. Burroughs v.
Tlous ionie R. R. Co., 15 Coun. 124, Is the rule
different in trespass, where the injury is the im-
mediate and direct, though undesigned and acci-
dental result of a lawful act?

In respect of this question there is some con-
fusion in the books, arising from two causes.
First, the decided casvs directly involving the
point are few, but the question has been very
frequently adverted to by way of illustration or
argument, in cases where the point was whether
case or trespass was the appropriate form of ac-
tion. Such, with a single exception, were all the
cases which the plaintiff has cited on his brief
{rom our own or other reports in which the dicta
origivated. In all that large class of cases the
dicta are thus thrown out obiter, and assume the
fact wichout determining it, that the party is
liable in one or the other form of action. (See
on this subject the remarks of Shaw, C.J, in
Brown v. Kendall, 6 Cushing, 895.) Aund ia the
second place, accidents (cognizable in actions at
law, and distinguished from those peculiarly
regarded iu equitable proceedings) resulting from
lawful acts, differ in character, and the distine-
tions and the right use of terms to characterize
them have not always been sufficiently appreci-
ated or regarded. A careful attention to those
distinctions and the authorities will, U think,
cauble us to determiune the question in haud with
entire satisfaction.

An accident is an eveat or occurrence which
happens unexpectedly, from the uucontrollable
operations of nature alone, and without human
ageucy, as when a house is stricken and burned
by fizitniug or blown down by tempest, or an
event resulting undesignedly and unexpectedly
from -human agency alone, or from the joint
operation of both; and a classification which
will embrace all the cases of any authority muy
easily be made.

In the first class are all those which are inevi-
table, or absolutely unavoidable, because effected
or iufluenced by the uncontrollable operations of
uvature ; in the second class, those which resuit
from human agency alone, but were unavoidable
under the circumstances ; and iun the third class,
those which were avoidable because the act was
not called for by any duty or necessity, and the
injury resulted from the want of that extraordi-
uary care which the law reasouably requires of
one doing such a lawful act, or because the acci-
dent was the vesult of actual negligence or folly,
and wight with reasonable care adapted to the
exzigency have been avoided. Thus, to illustrate,
i{ A buru his own house, and thereby the house
of B. he is liable to 1 for the injury; but if the
house of A is burned by lightning, and thereby
the house of B is burned, A is not liable: tho
accident belongs to the first class, and was strictly
inevitable or absolutely unavoidable. Andif A
should kindle a fire in a long unused flue in his
own house, which has become cracked without
his knowledse. and fhe fire should communicate
through the crack and burn hishouse,and theve-

Ly the house of B, the accident would he una-
voidable under the circumstances, aud belong to
the second class. Dut if A, when he kindled the
fire, had reason to suspect that the flue was
cracked, and did not examine it, and so was
guilty of negligenoe, or knew that it was cracked
and might endanger his house and that of B,
and s0 was guilty of folly, he would be liable,
although the act of kindling the fire was a lawful
one, and he did rot expect or intend that thefire
should communicate.

And so, to apply these principles to this case,
if the defendant had been in the act of firing the
pistol at an assailant in lawful self-defence, and
a flash of lightning had blinded him at the instant
and diverted his aim, or an earthquake had
shaken him and produced the same result; or if
his aim was perfect, but a sudden violent puf of
wind had diverted it or the ball after it passed
from the pistol; and in either case the ball, by
reason of the diversion, had hit the plaintiff, tho
accident would have been so affected in part-hy
the uucountrollable and uuexzpected operations of
nature 13 to be inevitable or absolutely unavoid-
able; and theve is mo principle or authority
which would aurhorize a recovery by the plaintiff.

And, in the secoud place, if, while in the act
of firing the pistol lawfully at an assailant, the
defendant was stricken, or the pistol seized or

. stricken by auother assailant, so that its sim was

uuexpectedly and uncoutrollably diverted *owards
the plaintiff; ov if, while in the act of firiug with
& covrect aim, the assailant suddenly and uuex-
pectedly stepped aside, aud the ball passing over
the spot hit the plaintiff, who till then was invi-
sible and his presence unknown to the defendant;
or if the pistol was fired in otler respects with
all the care which the exigencies of the case re-
quired or the circumstances permilted, the acci-
dent was what has beca correctly termed ““una-
voidable under the circamstances,’’ and whether
the defendaut should iu such case he holden lia-
ble or not ig the question we bave in hand. For,
in the third place, if the act of firing the pistol
was not lawfui, or was an act which the defeudant
was not required by any necessity or daty to per-
form, and was attended with possible danger to
third persous, which required of him more than
ordinary circumspection end cave, as i he had
been firing at 2 mark muciy; or if the act,
though strictly lawful and necessary, was lone
with wauntonuess, negligence or folly, ther,
although the wounding was uwointentional and
accideuntal, it is conceded, and andoubterlly true,
that the defendant would Le liable.

In thbis case the rule of law claimed by the
pi. ntiff, and given by the conrt o the jury. au-
thorized them to find a verdict for the plainrniffif
they found the accident to belong to the s.cond
class, and to have been ‘¢ unavoidable under 1ho
circumstances.” We bave geen thatif the injury
had been consequential, and the form of action
case, the defendaut would not have been liable,
and the question veturns, whether he con and
should e holden liable hecause the injrry was
direct and immediate. and the form cf actiounis
traspass. I think not, whether the decision of
the question be made upou princple ar Laverned
by autbority.

{f «he question is to he settled upn n-ineiplo,
it seemy vary clear that the form of dhe sction



