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It is n-cIi settled la this court that a ma.n is net
haible, in an action of trespass on the case, for
aay unintentionai donsequentini injury resulting
frotn a ian-fui act, n-bore nither negligence nor
folly oaa ho imputed to hlm, and that the hurden
of proviag the nogligeace or folly, whaere the net
is Ian-fui, is upon the plaintiff. Burrouglîs Y.
Ioii tonic R. R. C'o., 15 Couin. 124. Is the rule

dtfl'et ent in trespass, n-bore the injury is the îm-
niediate nnd direct, though undesigned nnd acci-
dentai resuit of a lawful act?

la respect of this question there 18 somte con-
fusion in the books, arising front two causes.
Fima:t, the decided cases directly iavolving the
point are fen-, but the question bas heen very
frequentiy adverted to hy n-ay of illustration or
argument, ia cases n-bore the point was n-hether
case or trespase was the appropriate formi of ac-
tion. Sucli, n-ith a single exception, ivere ail the
cases n-hidi the plaintiff bas cited on bis brie!
from our own or other reports iii nhicb the dicta
origliated. In ail that large class of cases the
dicta are thus thrown out obter, and assume the
fact without dctermining :t, that the party is
Iiable in one or the other L'ora of action. (See
on this subJect the remarks of Shiaw, C. J , ia
.Broivn v. Kendall, 6 Cushing, 895.) And liù the
second place, acciderts (cogrnizable in actions at
lan-, and distiîguislied from those peculiarly
regarded lu equitable proceedings) resulting front
ian-ful mets, differ la character, aud the distino-
tions and the riglit use of termis to characterize
thema have not aIn-nys heen sufflcientiy appreci-
ated or regarded. A careful attention to those
distinctions8 and the authorities n-ll, t think,
enuble us to deternalue the question in bauidwith
cadire satisfaction.

An accident is an event or occurrence n-hich
happons urtexpectedly, ftom the uncontrollable
operations of nature alone, and n-itbout humait
:ag'aacy, as n-hen a bouse is strioken and burnett
hy Iliz'tiiug or biown don-n by tempest, or an
event resuiting undesignediy and unexpectedly
froin bunman agency aione, or fromt the joint
operation of hotha; and a classification n-bich
n-ill emnbrace ail the cases of any authority may
easily lie miade.

In the fitst class are all those ivhich are jnevj-
taibýle, or absoiutely unavoidable, hecause effected
or itiflueaced by the uncontrollable operarions of
tîature ; ia the second class, those ivhicb, resuit
froin human agency alone, but were unavoidable
vreder the circumstanceq : aud la the third clnss,
those n-bich were avoidable because the net n-ns
not cailed for by any duty or necessity, and the
iiury resuited from the wnnt of that extraorali-
itary care n-hich the Ian- reasouably requires of
one dbingé sucli a lawfni aut, or because the acci-
dent waIs the a'esult of actual negligence or fohly,
and miglit n-ith reasouabie care adapted to the
e=igeucy have been avoided. Tlius, to illustrate,

ifA burni has owîa bouse, and tiereby the bouse
of B. lie is hiable to 'L, for the injury ; but if the
bouse of' A le bumaed by lightning, and tbereby
the biotusa of B is hurrned, A is not hiable : the
accident belongs to the first olass, and n-as strictiy
luevitable or absolutehy unavoidalhe. And if A
should kindle a fire ln a long unusel flue in hais
on-n bouse, n-bich lias become cracked nithout
bis I:non-ied-e. and flic lire sbouhd cooununicute
tharough la*ie cracka and hurn bishbouse, ad tliere-

OS PLÂTT ANI) ANOTHEII. [U. S. Rej).

by tho house otf B, the accident would he n-
voidable under the ciroumetancos, and belong to
the second class. But if A, when hie kinled flic
fire, had reason to suspect that the flue was
cracked, and did flot examine it, aîîd so wag
guilty of negligenco, or knew that it was crackerl
and mighit endanger bis bouse and that of B,
and so was guilty of folly, ho would ho liable,
aithougli the act of kindling the fire was a Ian-fui
one, and ho did r.ot expeot or intcnd that th~ e fire
should coramunicate.

And so, to apply these principles to Ibis case,
If' the dcfen'Iant bad been in the act of firing the
pistol at an assalant la lawful seif-defeuce, and
a flash of lightning had blinded him at the instant
and diverted bis naim, or an eartlhquake iad
shaken 1dm and produced the saine result; or if
lais aim was perfect, but a sudden violent puff of
wind had diverted it or the bail after it pftssed
from the pistol ; and in either case the b-il, by
rea.son of1 ihe diversion, hnad bit the plainti ff, the
accident would have heen se affected in p-nrt.hiy
the uticontrollable and Une_-pected operations of
nature as to ho inevitahie or absoluteiy uinavoidl-
able; and there is no principie or autliority
wbich wouid aurbriize a recovery by the plaintif.

And, ia tuie second place, iL', while iit the nect
or' firing the pistol lawfully at an assailant, the
defendant n-as stricken, or the pistol seized or
strioken by auother assalant, so thit its n.iî iras
uuexpectedly and uncontrollably diverted ovaidal
the plaintiff; or if, n-hile in the act of firira'- niti
a correct aim, the assailant suddenly and unex-
pectedly stepped aside, and the bail passing over
the spot bit the plainitif, n-ho till t1on n-as invi-
sible and bis presence uuknown to the det'c'adant;
or if the pistol n-as flred in ot'ter respects with
ail the care n-hich the exigeacies of' fie cafýe re-
quired or the circumstances pernailted, the acci-
dent n-ns n-bat bas been correctly te,-medl "lmina-
voidabie under the c2rcamstances," and rî hether
the defendant should in such case he bolden lia-
hie or nlot is the question n-e bave in hanI. For,
.a the third place, if the act of firing the pistol
n-as not ian-fnl, or n-as an act which the defendsnt
n-as not required by any necessiiy or dimty to per-
forai, snd n-ns nttended n-ith possihie danger to
third persons, n-bich required of hlm more than
ordinary circumspectiou Pnd care, as if ;te had
heen flring- at a mark mntîcmy; or if' Vie act,
though strictly Ian-ftl and necessary, n-as -bac
with nantonuess, negligence or foihy, 0'eo,
althoughi the n-otnding n-ns unin)tentioi nnd
accidentai, it is conceded, and nindonbteully truc,
that the defendant n-ould lie hable.

Ia tbis case the rule of Ian- clnimed h'y the
p,.:ntiff, and given by the court o lhe jury. au-
tborized themi to flud a verdict for the plp.ntifl' if
they found the accident to belon- to tho s-confd
clnss, and to have been -,unavoidable uridî'r % ho
circumstnes. " IYo bave seen that if thm' illjury
had been consequential, and the forai of lction
case, the defeadant n-oulil fot have bcee' hable,
and the question returas, ivbether ho C-ui and
shoul'] ho holden liable hecause the inii'y 1-as
direct and immedinte. and the L'orna of action is
trespass. 1 think not, whether the decision of
the question he made upon princ*làle or ýovernet1
by anthority.

(rthe ,fIcuebt*on ig fo ')me settled up,.u
à ;see'iî' v2ry &!ear that tbe forai o>f (ho -',t.,on
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