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Appeal by the plaintiffs from the juidgînent of MIDDLETON, J.,
8 0.W.N. 529, 34 0. LR. 204.

The appeal was heard by MEREDITH, ('G0,(AitIOW, MAC-
LAREN, MACEE, al HODGINS, J.J.A.

IL MeKay, K.C., for the appeilants.
W. N. TilIey, K{.(,!», and XVentworth Greenîe, for lthe defendant,

respon(lent.
J. R. Cartwright, K.C., for the Attorney-General for Ontarîo.

MEREDITHI, (Xi .0., read a juidgrnent ini which lie 'said that if,
as îrnght reasonablv be found on the evidence, the appellants'
eoffer-dam, was iawfullv construeted and inaintained under thle
authority of the D)ominion Parliament, for flic purpose of improv-
ing navigation, either in flhc Montreal river or below that river,
by the creation of a storage--dam 1<) conserve the head-waters,
the respondent was bound to exercise bis rights under the Rivers
and Streams Act, so as not, at ail events unnecessarily, bo destroy
or injure the eoffcr-dam.

That the coffcr-dama was there, the foreman kneNv or ouglit to
have known, and yet no0 precaut ions were taken by him to prevent
injury being donc ho it. The logs might have been brought down
without the formation of side-jams, thougli at certain risks. The
respondent was bound to take those risks if he knew or ought to
have known that there Nvou1d be dlanger o>f the eoffer-dam beîng
destroyed or seriously inj ured if the drîving were donc in the man-
ner in whieh it was donc; and the damage that was donc ivas,
therefore, an unnecessary damage within the meaning of sec. 4
of the Rivers and Streams Act.

The rights couferred by the Rivers and Streams Act wcre
suidordinate to the right ho inaintaithe coffer-dain; and1 sec. 4
of that act eould not eut dowii or impair the paramounit riglit Vo
maintain the coffer-dam.

The appeal sho uld be allowcd, and j udgment should b ecnt ercd
for the plaintiffs, for the reeovery of the damages sustained by
theni, owing to the destruction by lthe respondent's logs of the
coffer-dam, with cosîs. If the parties xvere unable to agree as Vo


