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such as of promissory notes to which 1 have referred, and thiere
seenis no good reason why it should bar an action founded upon
a dlaim such as the present.

The case is not to be likened to, the case of a joint covenant in
which one of the covenantors is also a covenantee, as in
Ellis v. Kerr, [1910] 1 Ch. 529....

Nor, wvith great respect, do 1 think the case cau be likened
to the case of a partner injured through the negligence of a ser-
vant of the partnership while aetually engaged by the partner
to render him a service which it was the servant 's duty to render
to hiim, and whIichl hie had a right to require the servant to render
hlm at the timne. . . . The firm was dealing with the plain-
tiff in the ome way and on the saine ternas as ita other customers.
The plaîntiff's Ioss arome ini the course of the. business, and not in
the ecourse of any service that h. was individually reeiving
because lie was a miember of the firm. And thon. is no authority
for saying that for muich a iona bc should flot be recouped by the
firin, just as others woufld b.

The. negligent acta of the finm 's servant in suceh a case ought
flot ta b. mo attributed to flhe plaintifT as Wa preclude hini front
saying Wa the firmi that the boss resulting tW hlm was the outeome
of its servant's negligence, and that it should make good the
consequlenea.

Probably thus is only another mianner of enforcing contribu-
tion; but, if so, there seemas to bc reasonable objection Wo it on
that grouind.

Why shoubld tiie fact that thie lbas is the. loue o! the plaintiff's9
own property place humi in any different or worse position? lie
ila ont of pocket Wa the Mmile extent as if ho had paid it or made
it gûood to a thiird person. Ilis position ought flot Wo be any worse
than if thiat was whant hoe had been obliged tW do.

If, therofore, the case were to be determined upon the flnd-
igs o! the juiry a they now stand, I would, with respect, b. of

the opinion thant the. judgment ouight flot tu ho disturbed.
Buit, having regard Wa the evidence in support o! the allega-

tion thait thie flre arae fromn or wa.s cauaqed by tbi. engine, and
thie more, thanii hesitation expnessed by the jury i regard to their
tlnding in the affirmnative uipon the. second question, and tW what
then took place wvithi regard to it I would bc in faveur of a newv
trial.

The second qujestioni wNas the crucial question upon whicb, as
the learned-( trial Judi(ge told tlii jury, the whole case turned-if
tlie> anisweredl it in thie niegative, they need not proceed funther.
It wam as follows: "Were the barn and gooda of the plaintiff


