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AN IMPORTANT COPYRIGHT JUDGMENT.

BLACK BT AL v. IMPERIAL BOOK CONPANY, LINITED.

N A PREVIOUS 1ssuc of BooRKsBLLER AND STATIONER,
reterence was had to the judgment delivered by Mr.
Justice Strect n favar of the defendants in the case of
Mack v Tmperinl Book Company, Limited. Since then
the yudgment was withdrawn, and, after further argu.

wment, wdgment has now (Junuary 26) been d‘eli\'crcll..uus-
tsnsng the action and holdugz the plnintifs entitled to thdg-
ment. restrramng any turther infringement of the cupyngl.lt
of the plamtitis i the math cdition of the Encyclopiedin

Bratanmoa,
IWDGMEUNT

The present action wis begun on September 185, 1901, and
s appears that the finm of Hales & Spmtruw who hm.l Ixcn
imporung inte Canada an American reprint of the ph}ml:ﬂg
Encvdlopiedin had 1 ittle more thao a year before the issuc of
the wnit o the present action formed the Imperinl Book
Company, Lumted, who nre defendants in this action, along
with Jamces Halex, und that upon the formation of that com-
p:ln\': W took wver ther business, and since it did so they have
net, wor has the defendant, james Hales, imported the l).()uk
w question e has plended the 26th section of the Copyright
Act. which requires actions for breaches of it to be brought
within one year, and [ think thereas, therefore, nothing prm’t.d
agminst hun for which he can be beld liable. He is the presi.
dent of the defendant company, nnd anything he has done
withm the vear has been done in that, and not in bis indivi.
dual capacity.  The lwperial Book Company, Limited, have,
huwever, continued ta import Inrge numbers of copics of the
teprint since September 1, 1900, ) )

A certificate purporting to be signed by the registering
oflicer appointed by the Stationers’ Company, pursuant to the
11th section of the Copyright Act of 1842 is produced, and
given i cvidenee setting forth a copy of an catey in the
bouks of 1egistry of copynghts and assignments kept nl.lhc
Ball of the Stationers’ Company, pursuant to the said section,
whichiis an followa:

* Tune of making the entry, April 5, 1875,

“Title of book, *The Encyclopwedia Hritanunica, a Dic-
tionnty  of Arts, Sciences, and General Literature, Ninth
Edition*

“Xame of publisher and place of publication, Adam and
Chnrles Black, Edinburgh.

* Name and place uf nbode of the proprictor of the copy-
tight, Adam and Chartles Black, Edinburgh.

* Date ol first publicntion, January 30, 1873,

This certitiente s given by the plaintifls in evidence as
prunafacie preof, umder the 11th section of the Act, of their
proprctonstip of the copynght.

The learncd judge then deals with defendants® objection
that the plamtitls must give turther evidence besides the pro-
duction 1 the ecrtiticate to prove that they are proprictors of
the copynight, and, atter reviewiny the authocities, he holds
that the production of & certaficd copy as above mentivned
1 all that 1 necessary to make vut a prima facie proprictor-
shiedr an the copyvnght in question.

In the present cnxe, the plainttls, Adam and Charles
ack, axsert i thar atatement of claim that they are pro.
prictors of the copyright in the Encyclopedia Brataomen ;
the defondants deny it and the plantiffs produce a copy of
the entry n the book at Statwoners® Hall as evidence of the
tipght they claun  There s no evidence an cither side on this
puint except this cupy, and T think that is sutlicient to estab.
hish the plamntls’ nght  Their title to the copyright being
therefore establshed. the tirst oljection on the part of the
defendants to ther nght to maintmio this action is that the
cilevt of an agrecment cntered 1to between Messrs. Adam and
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Charles Ulnck and their co-plamtiffs, the Clarke Company,
Limited, dnated February 21, 1899, was to transfer the copy-
right to that company: that Messrs. A. and C. Black cannot
maintain the action because they have nssigned the copyright
to the Clarke Company, and that the Clarke Company can-
not maintain the netion becnuse they have not registered the
assigument at Stationers’ Hall,

I have examined the agrcement in question aud I am of
opinion that it is not to be trecated as an assignment, but
merely as a license. In this agreement, Mcssrs A. and C.
Black are called the publishers, and tie Clarke Company are
called the company, by the agreement the publishers agree
that until December 31, 1912, the ¢ mpany ahall have the
cxclusiveright to printandseli the nin o edition of the Encyclo.
predia Britanuica, and for the purposc of enabling them to
print it, the publishers agree to deliver to the company the
existing plates used in its publication; and not to publish or
announce the publication of a tenth cdition of the work until
after December 31,1912, The compnny on its part agrees
not to alter the text of the work, and that the style of paper
printing and binding shall remnin unaltered, that they will
pay £40,000 to the publishers for the rights acquired under
the ngreement, that they will not sell any copy of the work
under £135, cither in Great Britain or America, and that they
will as soon s possible after December 31, 1912, deliver to
the publishers any unsold copics of the work, and all the
plntes used in priming it, then in their possession. The com-
pany further ngrees that they will not knowingly issuc any
advertisement of and concerning the work of a nature likely
to do injury to the publishers, cither in their business, or as
the owners of the copyright of the work. Authonty is also
given to the company to institutc in the names of the pub-
lishers any proceedings they may deem proper in respect of
any breach of copyright of the work.

The duration of the copyright was 42 years from January
30, 1875, The date of first publication, thatis to say, until
January 30, 1917, The rights given to the company under the
agreement will, therefore, expire nearly four years before the
expiration of the copyright and the publishers have provided
in the agreement with much carc for the pratection and
preservation of their intereats in the work by reason of any
alterations by the company in its substance or form or selling
value.

They have expressly reserved the copyright to themsclves
and this resereation is entirely cousistent, it appears to me.
with the full enjoyment by the company of the rights given
them. The agrecment, therefore, must in my opinion be con-
strued as a license merely and not as an assignment.

It is further objected that the plaintiffs are not entitled to
the rehief they nak because the edition of the Encyclopedia
Britaunica sold by the defendants was printed in the United
States and imported into Canada, and the plrintiffs, it is
alleged, did not give notice tothe Commissionersof Customs of
the existence of their copyright and of proper date of its
expiration, asrequired by Section 132 of the Imperial Customs
Act, 34 and 40 Vict Cap. 36
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The learned judge then deals with the question of whether
Section 1532 of the Imperial Customs Consolidatien Act of
1876 isin foree in Cannda.  He finds that it never was in
furce, the regulntions of the Customs of the Province being
committed to the Prowincial Legislature on April 5, 1848,
pursuant to Royal Proclamation under the authority of the
Provinanal Act, 10 aad 11 Vict. (1847) Cap. 31, Cannda
haring then assumecd entire control of ite own Customs betore
the Impenial Act of 1876 was passed.



