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there were on the farm about go acres under cultivation, ail sumnier-fal-
lowed and ready for wheat, and defendant in signing the agreement of
purchase relied on that representation and did flot nicasure the area of the
cuiltivated land, but he sooln afterwards discovered that such area enly
contained about 58 acres. 'He complained to plaintiff of the shortage and
asked to have the sale cancelled but plaintiff refused to cancel or make any
aliowance. I)efendant then spoke to Tomlin about the matter anid the
latter told him that he had consulted a Iawyer and had been advised that
defendant's oiy remedy was to stay on the land and crop it and claim
compensation altersuards. Relying on this advice, and believing that he
had no right to cancel the agreement and get back his deposit, defendant
cropped the cultivated land inl 1901, but refused to deliver any part of the
crop to plaintiff who then brought this action for the cancellation of the
agreement for non performance of the defendant's covenants and to have
the deposit declared forfeited in accordance -çitÉi a proviso therein.

He/d, without deciding whether defendant was entitled to rescind on
accounit of the misrepresentations as to the area of the cultivated land or
not, that he was so entitied on discovery of the collusions hetween the plain-
tiff and Tomilin and the secret payment of the $50 to the latter, and that he

was also entitled on that ground ta recover the deposit. Panama, ete,.
vIndia Rub/rr, elc., Co., L.R. io Chy. 515, followed. It was con-i

tended b> plaintiff, on the authority of Campb'ell v. Fleming, iA. & E.

40, that defendant, having elected not ta repudiate his hargain on learning
the trutb as t0 the area of cultivation b>' remaining in occupation for oser
a year and raising crops on the lands, had precluded himself froin seeking
t0 rescin(l on the subsequent discovery of the secret payment to Tamlin, but
that case was distinguished on the ground that here the collusive paymeîît to
Tonîlîn was a inatter of a kind altogether différent from the misrepresenta-
tion as to area, judgmient refusing the cancellation ont plaintiffs applica-
tionî, buLt allowing .'on defendant's request, and ordering repayment to

oeenln f the $2,50 deposit and delivery of possession of the prernises

within one week alter tbe payment of the $25o and costs. Ail amend-
nients necessary 10 be allowed. Illaintiff 10 pay defendant's costs of the
action ont the King's Bencb scale.

Braol/hti'ianid 11i/kes, for plaînî.ff. flivo we, K.C., and Hlud/on, for
'lefeîîdanx.
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'ihe defendant and C. were joint niakcrs of a promîissory note for
fi,500 In lavotir o>f fi. Who indorsed the niote to the plaintiffs and reccied
the îuroceeds of the discotiot of sanie- lb> the latter at a batik. As hetweeni
tîbeiiîel% es the defendanit anîd Il. and C. had argîîc-ù that t-arl shotild paY


