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convenient to fence in his property and leave
the public to the legnl sllowances. See also
Borrowman v. Mitehell, 2 U. C. Q. B- 155, .

All such cases should be dealt with in & lib-
eral spirit and with a due regard to the customs
and necessities of a new country, where roads
are in their infancy and much land unenclosed-

Here the origin of the public user and the ex-
press dedication by the owoers is established.

In Dawes v. Hawkins, 8 C. B. N. 8. 848, an
adjoining proprietor had illegally stopped up 80
ancient highway without interference by the
owner of the soil. He substituted for it 5 new
road which the public used over twenty yesrs;
then the obstruction on the ancient road was
removed, and the owner of the soil of the sub-
atituted road shut it up,

Sir W. Erle’s judgment fully discusses the
law.  He keld there was no sufficient nser of the
substituted way. from which a jury could jofer
a dedication: ** The user of the line of deyiation
over the adjining land by reason of a wilful
obstruction is no more the user of a devistion
over adjoining land by reason of the highway
being founderous. I know of no decisioq god N0
principle making & distinction between a road
impassable by non-feasance, that is, neglect 10
repair, snd a road impassable by misfensance,
that is, by a ditch and bank wilfully made.”

Byles, J.: “It is clear there can be no dedi-
cation of a way to the public for a limiteqd time,
certain or uncertain. If dedicated at sll it
must be dedicated in perpetuity. It ig glso 80
established maxim,  once a highway always s
highway,” for the public caunot release their
rights, and there is no extinctive presumption OF
prescription. * * It was plain the public bad
never used the deviating track, except whep they
were shut out from the true ancient highway-
The public user, therefore, was referable to the
right of the public to deviate on to the adjoining
land whenever the owner of the soil illegslly
stops a highway.”—Absor v. French, 2 8how. 28.

I bave quoted from this jadgment to jljgutrate
the marked distinction hetween the case before
us and the common case in this country, glrendy
uoticed, of a line deviating from, or useq close
to, or adjoining s near as practicable, g rond
allowance vnopened or impassable,

I am clearly of opinion that the roaq stopped
up by this by-law was in every sense 3 publie
highway.

The question remains as to the right to stop
the highway.

The Act of 1849, 12 Vic ch. 81, seq, 31, sub-
sec. 10, gnve power to open, &e., any new or
existing bighway, road, &e.

8ec. 187 absolutely forbade the etopping UP
of any original allowanae for road. .

20 Vie. ch. 69 (1867), sec. 2, allows the muni-
cipality to stop up and sell the original aliow-
unce, and sec. 7 introdaces, as I believe for the
first time, the provision that it should not be
lawful to olose up ‘“any public road or highway,
whether such road or highway be an original
road allowance or a road which has beon opened
by Quarter Sessions, County or Townehip Cousn-
cils, through any land by which any person
shall be excluded from ingress or egrees to and
from a place of residence over the sajd ro.d;
bat all such roads shall remain open for the use
of the person who shall require the same.”

In the f)onsol. Statute of 1839, ch. 54, sco.
818, and in the Municipal Act of 1866, cap. 51,
sec. 820, the clause, elightly altered. reads thus:
¢ No Council shall close up any public road or
hlsh'{ay, whether an original allowance or 8
road. opened by the Quarter Sessions, or any
Municipal Council, or otherwise legally estab-
lxshed_. whereby any person will be excluded
from ingress and egress to and from his laud of
Place of residence over guch road, but all such
roads shall remain open for the use of the per-
80n Who requires the same.”

We are called on to place a construction o8
this clause, so far as I know, for the first time.

The power to stop up a road was before the
court in Joknston v. Reesor, 10 U. C. Q. B. 101
This was prior to the passing of the act as to
egress and ingress. Sir J. B. Robinson says:
*“ Here was a road first allowed #t an early perio
a3 a mere accommodation to the immediate neigh-
bours, for enabling them to paes through privaté
property,_by a8 short road, from one concession ¢
another, instead of going round by the nearest
public allowance when the ground might have
been wet or unfavourable, It may be very rea-
sonable, afterwards, when the township becomes
cleared aod populous, and roads can be made¢
more easily, to relieve the proprietor of the [and
from the djsadvantage of baving the thoroughfare
through his property, and to have only the pub-
lic allowange.”

It would seem that the municipality then had -
unlimited powers to stop all highways not being
original allowances. Then the Act of 1857 ex:
tended their power over original allowances, an
added the restrictive clause as to ingress an
egress, applicable to all roads legally estab
lished. Are we to construe this claase as appli*
cable only to cases where, by shatting up a road:
logress and egress would be totally barred®
This would confine the restriction to cases chiefly
where the road to be stopped was what is com”
monly called a cul-de-sac.

Under the usual system of laying out roads i8 .
this country there are not many cases where #
person would be excluded from ingress ap
egress to and from his land by the stopping of
any ove road. He would generally have an 8P°
proach by going round by another road. Sms!
holdings could of course exist along a road cut
across lots from one concession line to the other:
where the stopping up of such road might effec”
tually cat off the owuners of such holdiogs.

In the case before us it does not appear th
by the stoppage of this road any persons will
sompletely cut off from ingress and egress, b9t
the affidavits shew that a very serious incon¥e
Bience and injury must be done to them by forcin
them to make a cirouit of nearly a mile long
to reach the village of Acton and the railws
station.

We can see no shadow of justice in the cour®
taken by the comncil. Mr. Cummings has P
Fight to complain. He bought his Innd from tP°
man who had already expressly dedicated & por
tion to the public, and the road was there, i’
ble to all. . If councils have power to shut ¥
such a road as this road, the general result ®
be most serious. A person desirous of sellif
off a portion of his land in small building “',”li
or of havicg a short accees from a valaahle mi
to a railway station, might pay a large sum °




