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convenient to fence in hie property and leave
the Public te the legnl allowances. See al5o
Borrowman v. Milche1l, 2 U. C. Q. B- 165.

Ali such cases ehould b. deaît 'witli in a lib-
eral spi rit and with a due regard te the custoine
and necessities of a new country, where ronds
are in their infancy and much land unenclosed.

Here tbe enigin of the public user and the ex-
press dedication by the owners je estnblished.

In Dawesav. Bawcina, 8 C. B. N. S. 848, an
a djoining proprietor had illegally etopped up an
ancient highway vithout Interférence by the
owner cf the sou. He substituted for it a iICw
rond wbich the public used over twenty years ;
then the obstruction on the ancient rond vns
removeti, and the owner of the soil cf the sub-
stituted rond shlut it Up.

Sir W. Erle's judgrnent fu>l discusses the
law He beld there was ne sufficient user of the
siubstituted way. from which a jury could inter
et dedication: The user of the liue cf devistiOn
over the adj eining land by reason cf a wilfilî
obstruction is ne more the user cf a devisticfl
over adjoicing land by reason cf the highWS»Y
being founderous. 1 know cf ne decisiopi and ne
principle making à distinction between a roséd
irupaesable by non-feasance, that is,,negtect te
repair, and a rond impassahie by niileesauce,
that ie, by a ditch and bank wilfully made."

Byles, J.: IlIt ie clear there can b. ne dedi-
cation cf a way to the public for a limited timie,
certain or uncertain. If dedicnted at ail it
must be dedicated in perpetuity. It is aise sa
established mnaxini, "lonce a higbway alwnys a
highway," for the public cannot release their
righ te. and there is ne extinctive pregutuption or
prescription. * * It was plain the public bnd
neyer us,!d the deviating track, except when theY
vere ehut eut freni the true ancient highirnY.
The public user, therefore, was referable te the
right cf the public te, deviate on te the ndjoilling
land whenever the cwner cf the oil*iinegally
stops a highway."-Abaor v. French, 2 Show. 28.

I have qnoted front this judgsnent te ill utrate
the marked distinction between the case before
us and the common case in thie country, aîready
noticed, cf a Uine devinting froni, Or used close
te, or adjoining as near as practicable, a rond
allowance unopened or impassable.

I amn dearly cf opinion that the rend sjtOpped
up by this by-law was in every sense a public
highway.

The question remains as te the right te stop
the highwny.

The Act cf 1849, 12 Vic ch. 81, sec. 81, eub-
sec. 10, gave power te open, &0., any neW or
existing bighway, rond, &c.

Sec. 187 abselutely ferbade the etopping up
or nny original allowanne for rend.

20 Vie. ch. 89 (1867), sec. 2, allows the min
cipaliîy te stop up and oeil the original allow-
suce, and sec. 7 introduces, au I believe for gh6first tinie, the provision that it should net be
lawful te close up "sany public rend or higbwity,
whether euch rend or highwny b. an original
rend nïllowance er a rend which ha@ been opened
by Quarter Sessions, Ceunty or Township CouD-
cils, through any land by which any persen
@hall be exaluded froni ingress or egres te nnd
frotu n place cf Petidence ever the said ne ýd;
but aIl such nondg shahi remnin open fer the use
of the person Who shalh require the saoee."*.

In the Consol. Statute Of 18.59, el). 54, sec.
818, and in the Municipal Act of 1866, tp. 51,sec. 820, the clause, eligbtly nltered. rends; tîus'IlNo Council shaîl close up any public rond of
hiÔhW&y, 'whetber an original allowance or àroad 'opened by the Quarter Sessions, or nulf
Municipal Council, or otherwise legally esttnhlished. whereby any person wili be excluded
fretu ingrese and egrees te and froni bis laud orplace cf residence over such rend, but RIl sncbrends shaîl remain open for the use cf the per'
son Who requires the same.'"

thî are called on te place a construction oS1thsclause, se far ns 1 know, for the first tume.The power te stop up n rend was befone theCourt in Joknsion v. Reeuor, 10 Il. C. Q. B. l0i.This was prier to the pnssing cf the act ais toegrees and ingrees. Sir J. B. Robinson enysi*IlHere was a rend firet nllowed &t an enrly periodns a mene accommodation te the immediate neigb-
heurs, for ennbling thetu to pavs through privateproperty, by n short rond, freni one concession t0anothen, inetend cf geing round by the nenresePublie nilowance when the ground rnîght havebeen wet or untavourabl. It may be very retisonable, nfterwands, when the township becoin.Ccleared and pepulous, and ronde cati be madeImore ensily, te relieve the proprietor cf tia landfroni the disndvnsge cf baving the tboroughlfare
threugh hie propenty, and to have oni> the pub.
lic alhowance"

It weuld seeru that the niuticipaitîiy then îindunlimaited pewers te stop ail high*ays net beingoriginal alewances. Then the Act cf 1857 et'tended their power ever original allowancee, andndded the restrictive clause as te ingrese alla
egress, applicable to ail ronds legally estab'liehed. Are we te construe this clause ns appli'cable enly te cases wbene, by shntting up a rond.ingree nnd egres weuhd be totaîll barred.
This would ecufine the restriction te cases chicfilwbere the rend te be stepped was whnt is c00ll
monly cnlled a cul-de-eac.

Under the usual systeni cf lntying out rende 15this country there are not rnnny cases where 0'person would b. excluded frcrn ingress andegrese to and froni hie land hy the stopping Ofnny one rend, He wculd genernlly have an&Ppronch by going round by another rond. Sn"%"~
holdings ceuld cf course exiit nleng a rond clet
acrees lots frotu ene concession line te tbe othe'where the stepping np cf sncb rond might effeOctnnlly cut off the ewuens cf soch holdings.

In the case before us it dees not appear thnelby the stoppage cf this rond an> persotîs will b'
cempletely eut off frein ingress and egret;s, a
tbe nifid1éavits shew that n very senicus inconyirniencend injury mustbe doue te thetu by forcil%th ei te nînke a circuit et nearly a mile j0 5 igeV
te reach the village cf Acton and the railwol
station.

We can ses ne shadow ef jutice in the coureftaken by the council. Mr. Cummings bas "0right te complain. H. bought bis land frotn tb*
iman who hnd already expressl1y dedicated n Ortien te the public, and tbe rond was there, 'vie'hIe te ai. If councils have power te mhut t1Psncb n road as this rond, the generni repuls 10'be meet serions. A person d9t3irous cf 3ellio$
off n portien cf bis land ini emaîl buildinge lot$'or cf having a ehert acce@s5 frorn a villua hle n'ofte a railwny station, migbt pay a large sulO
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