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ADJT. w. A. COLTART.

William A. Coltart, late adjutant in 
the 24th Kent Regiment, said he was 
at the meeting in question, and cor­
roborated Col. Rankin’s evidence as to 
what had taken place. He had also 
surrendered H. C. Philp’s clarionet to 
him without replevin order being 
served on him.

Cross-examined by Mr. Mabee, wit­
ness said he had spoken at the meet­
ing exactly along the lines reported 
in The Planet.

MAJOR SCHOLFIELD.
Major G. P. Scholfield, Manager of 

the Standard Rank, was the next wit­
ness. He said he had met the dep­
uty sheriff, the plaintiff and J. G. 
Kerr in Harrison Hall on the day the 
drill shed had been broken into. Mr. 
Beeston said that he had been in­
structed to break into the armory and 
witness asked him to wait till the 
Colonel returned from attending court 
at Wallaceburg that evening. The 
solicitor for the plaintiff had refused 
to do so. Witness had asked that a 
stay of proceedings be granted, ad- 
vancing many reasons. He said that 
one banker would wait for another if 
he gave his word of honor in such a 
matter, and he appealed to Kerr as 
to whether lawyers would not treat 
each other similarly. The solicitor, 
however, declined to wait even on the 
representations he made. He had af­
terwards attended the adjourned 
meeting of the. officers and had heard 
what the Colonel had said. He cor- 
roborated the Colonel’s statements in 
reference thereto. He had read the 
report of that meeting in The Planet, 
which was the article complained of. 
Witness had assured Mr. Kerr in 
Harrison Hull that nothing would be 
disturbed in the drill shed if he would 
wait until Colonel Rankin came home, 
but his assurances were of no avail.

language, filthy and 
guage and all that sort

Witness—Yes.\
Mr. Riddell—And he A-------

viction by making an abje
Witness—He apologised\

cases were then withdrawn
Mr. Riddell—You didn’t 

apology as a nows item in X 
port f *
Witness—No We excluded it as 

result of Mr. Kerr’s request.
Mr. Riddell—The Regiment insert­

ed the. apology in The Planet as a. 
paid advertisement and you had no-

hand in the Brack n Police Court case. 
It was only fair to Mr. Philp to say 
that at the same interview he had 
complained about an article in The 
Planet in which it had been stated 
that bis band had been enabled to 
fulfil their engagement at the Eau 
by borrowing instruments from the 
Peninsular Rand. This report, how­
ever, was quite true, although wit­
ness had assured Mr. Philp he re­
gretted any annoyance it might have 
caused him. Mr. Frank D. Laurie, 
Manager of the B 11 Telephone Co., 
had seen Mr. Philp and witness have 
the interview in question.

Some time afterwards Mr. Philp 
had telephoned asking Mr. Anderson 
to insert a notice of the first band 
concert on the Park. Witness had 
sent Mr. Angus to get the program 
and had printed it. •

Mr. Kerr had telephoned him ask­
ing that Mr. Brackin’s apology be 
not printed. He had assured witness 
that all proceedings against the 
paper had been dropped.

Cross-examined by Mr. Mabee, 
witness said that he didn’t want any­
body misled as to what had occurred 
at the officers’ meeting and he was 
anxious that the public should have 
it just as it had occurred. Witness 
had seen plaintiff and the latter had 
assured witness that he did not want 
to sue The Planet for libel. He was 
urged into it by Mr. Kerr. « The

JRY OF TWELVE KENT YEOMEN 
GIVE VERDICT FOR THE PLANE
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Decision in the Alleged Libel Case Unanimously Reached 
in Seven Short Minutes—Finding Was 

“No Libel.”

Dec thing to do with it Î 
Witness—Yes. i

I

CORROBORATIVE EVIDENCE.
J. W. Young, of The Planet staff, 

was sworn to prove that J. G. Kerr, 
solicitor for plaintiff, had said that 
the notices of writ were all a bluff. 
The Judge, however, ruled this evi­
dence out as irrelevant. He said 
that what Mr. Kerr had said had no 
bearing on the case and he would 
so instruct the jury.

Mr. Riddell said be had other evi­
dence to offer regarding Mr. Kerr’s 
statements but the Judge ruled it

Full double bed size, white cotton honey- $ 
comb bedspreads, fine soft finish, good + 
■weight, easy to wash and of extra fine ap-$ 
t pearance, on sale very special at each, 93c :

Addresses of His Lordship and Counse1

I. Resume of the Evidence of Witnesses Called—Statements of 
the Officers—Planet had no Quarrel with Plaintiff But 

Believed He was instigated by Individuals with Per­
sonal Animosity Against the Paper-Colonel 

Rankin Testifies that He Was Ill-Advised— 
Comment of His Lordship to the Jury.

1 LINEN TOWEL SPECIAL.
A Fine Linen Huck Towel, large size, 18 in. x 38 in. fringed and 

bordered at both ends, fine finish, heavy weight, very special value 
on sale at each 1 • - - " " 10c

out.
THE PROPRIETOR.

S. Stephenson, proprietor of The 
Planet, was the next witness. He 
did not see the article complained of 
until it was in print. He was out 
of the city at the time -and knew no­
thing of it. The matter was in the 
hands of his editor.

FRANK D. LAURIE.
Frank D. Laurie, manager of the 

Bell Telephone Co., had seen Mr. 
Philp and Mr. Anderson talking in 
front of the Bell Telephone office 
some time in July. This was after 
the Brackin trouble had started and 
before Mr. Laurie left on his holidays 
on July 23rd.(

This closed the case for The Planet'.
THE PLAINTIFF CALLED.

Harry C. Philp; the plaintiff, then 
went in the box on his own behalf. 
Witness first made a correction in 
his examination, for discovery. He

11. writ came about two months after 
the notice. N

Witness acknowledged writing the 
article in The Planet of September 
1st, in which it stated that The 
Planet had been served with a writ 
alleging libel. He did not write item 
in the Satchel of the Satellite of July 
4th to this effect, “Harry C. Philp 
is manly and straightforward. It’s 
too bad there isn’t some more like 
him. Of course, while thousands like 
him, there are not so many like

PILLOW COTTON SPECIAL;
Extra heavy linen finish, English Pillow Cotton, bleached, 40 in. 

: wide, circular, reg. value 15C. yd, on sale special at - - 12 1-2c
.nd 
ys.

It tr 3 a jury of twelve sturdy and himself seriously, 
uprig $ yeomen of the county of .Kent 
just caven minutes last evening to 
decide that The Planet committed no

: MERCERIZED SATEEN SPECIAL.
: Fine English Mercerized sateen, handsome bright finish and 
; good weight for waists, underskirts and linings, in black and every 
• wanted dark and light color, on sale very special at -

:LACE CURTAIN SPECIALS.
K Fine Nottingham and Fish Net Lace Curtains in white and ivory 

: in twelve of the very newest designs, personally selected at the 
• mills in Nottingham, including plain centres, Louis XV borders, 
; and all our designs, guaranteed for wear and appearance—very 
; special value, on sale at a pair, -

The Planet was represented by W. 
R. Riddell, K. C., Toronto, and 0. L. 
Lewis, of this city.

In opening the case: Mr. Mabee ad-20c libel in giving to the public interested 
a full, fair, accurate and unpreju­
diced account of the facts in connec­
tion with the recent Regimental dif­
ficulties when the then Regimental 
Band was disciplined and penalized 
and certain bandmen reduced to the 
ranks, while others were summarily 
dealt with and dismissed as a result 
of certain conduct on their part.

The action arose from a Writ, 
charging libel, served on this journal 
by one J. G. Kerr, acting as solicitor 
for Harry C. Philp, bandmaster of the 
ex-Regimental Band, complaining of 
the following report of an officers’ 
meeting which appeared in The 
Planet of July 10 last, alleging it to 
bo libellous and asking therefor dam­
ages to the amount of one thousand 
dollars

The full text of this report was as 
follows:—1

BAND TROUBLE.
The band embroglio, which has cre- 

ated such manifest interest through­
out the city, was the subject of dis­
cussion at last evening’s adjourned 
meeting of the officers of the 24th 
Regiment. Lieut.-Col. Rankin pre­
sided, and there was a large attend­
ance of the officers present.

A number of applications for the po­
sition of regimental bandmaster and 
for membership in the band were laid 
over, also letters from former bands­
men, now out of the city, relative to 
their instruments.

, There was a strong sentiment 'evi­
denced in favor of the reinstatement 
of Bandmaster H. C. Philp. The Col­
onel pointed out that, while there 
were several grave inaccuracies in his

dressed the jury, presenting the plain­
tiffs view of the case. He alleged 
that in speaking of the plaintiff's in­
stigating the breaking in and forcibly 
entering in connection with the re­
port The Planet had libelled the 
plaintiff. He also briefly traced the 
history of the band trouble resulting 
in the. replevin action of the plaintiff 
against Col. Rankin, in the course of 
which the breaking in alluded to took 
place.

Mr. Mabee asked if The Planet ad­
mitted publication of the article com­
plained of.

Mr. Riddell—We admit publication 
of everything in our paper. The 
Planet has nothing to evade or con­
ceal.

Mr. Mabee then fyled with the 
court a copy of The Planet of July 
10th, containing the article complain­
ed of, also other copies of this great 
home journal which he expressed in­
tention of using later, and closed his 
case.

Messrs. Riddell and Lewis then took 
up the defence of The Planet, which 
was set forth in the statement of 
pleading prepared and fyled by Mr. 
O. L. Lewis. It set forth that the 
article was a fair, truthful and ac­
curate report of a meeting held on a 
matter of general public interest and 
was published in the public interests 
and without malice.

him.”
THE BRACKIN CASE.

Witness had probably seen it before 
it was printed. Witness had written 
the paragraph beginning “By Proxy" 
in the issue of October 3rd. Witness 
had seen Harry C. Philp about the 
13th or 14th of July. Witness had 
commenced the conversation. He 
had asked plaintiff what the diffi­
culty was. Plaintiff claimed the only 
reason for the notices of writ was 
the desire of Mr. Kerr to strengthen 
his hand in the Brackin case. The 
Brackin police court case was dis­
posed of about the 20th of July. The 
writ was issued on August 31st in 
this case, but after The Planet re­
ceived the writ witness had never 
seen Mr. Philp. He knew that if 
confidence could be broken once it 
could be broken again. He also knew 
from what Mr. Philp said that the 
writ had resulted from some in­
dividuals with personal animosity 
against the paper and not volun­
tarily from Mr. Philp, and he felt, 
accordingly, that it would do no good

had said that he unlocked the outside 
door of the drill shed. He had mot 
done so but had given the key to 
Mr. Beeston.

Mr. Mabee—It’s been sworn by Col. 
Rankin that when you came to his 
office on the 4th of July he promised 
to go over to the drill shed?

Witness—That’s not true.
Q.—Do you know whethe he went 

to the drill shed or not î
A.—I don’t know.
Q.—Had you seen the Colonel at 

his office previous to that time?
A.-Yes.
Q.—Was it material to you to have 

your instrument?
A.-Yes.
Q.—State your reasons for want­

ing the instruments?
A.-We were under contract to the 

Lake Erie R. R. and we had to have 
the instruments to play.

Q.—You know Harry Anderson, the 
mari who wrote this article I

A.-Yes. •1
Q.—You were always friends?
A.-Yes, but not particular friends. 

Little difficulties have occurred be­
fore.

Q.—He says that he met you on 
the street in front of the telephone 
office. You heard what he said?

A.-I don’t remember meeting Mr. 
Anderson in front of the telephone 
office. 1 I 

Cross-examined by Mr. Riddell:
Q.—Brackin Was never a member 

of your band? 1-
A.-No. î " 11
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: TAPESTRY RUG SPECIAL.
: Extraordinary value in English Tapestry Rugs - a baigain
: picked up from the factory in England, 25 per cent, under regular
• prices. The colorings are good and the designs are excellent, and 
î prices run this way: 3 yds. x 4 yds. for $9.25; 3 yds. x 34 yds.
£ for $7.50 ; 3 yds. x 3 yds. for very special price - - - $6 50

i CAPT. FRED. STONE.
Capt. Fred. Stone, of the firm of 

Houston, Stone & Scane, was the next 
witness. He corroborated previous 
witness. Capt .Stone said he was 
also present at the meeting in ques­
tion and had read the report com­
plained of in The Planet. The Colonel 
had given a fair and accurate state­
ment of the facts in connection with 
the meeting and the report.

CROWN ATTORNEY SMITH.
Lieut Herbert D. Smith, Crown At­

torney. said he had been present at 
the meeting in Harrison Hall when 
Major Scholfield said that the plain­
tiff had a writ of replevin issued and 
the sheriff wanted to go into the 
armory. Witness said he didn’t think 
Ihat the Major could give permission. 
The Colonel was out of the eicg. He 
would nc doubt be back that night, 
and witness asked Mr. Kerr to let the 
matter wait until morning. If the 
private property was not returned 
then, there would be plenty of time in 
the morning to break into the drill 
shed. Witness also questioned the 
right of the sheriff to break, into the 
King's property. He said he did not 
believe he had that right. Mr. Kerr 
refused to wait and said, “Let matters 
take their course." Witness also 
stated that at the officers’ meeting 
in question a committee- had been ap­
pointed. composed of Dr. Tye and 
Harry Anderson, editor of The Plan­
et. The committee had been named 
for the purpose of interviewing Mr. 
Philp with a view of securing his 
re-instatement in the Regiment. 
Both of these gentlemen had been

LADIES’ UNDERWEAR SPECIAL.
Ladies’ Ribbed Union Vests and Drawers,fine soft finish, un­

shrinkable, just the weight for immediate wear, very special value 
at per garment, - • -1 25c
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o the THOS. STONE SON. to see Mr. Philp again. Mr. Kerr, 
solicitor for plaintiff, had also per 
sonally assured witness that the ac­
tions against the paper had been 
stopped. Mr. Kerr had made this 
statement at noontide on the day 
that the Brackin case came up in the 
police court. The interview had 
taken place in the doorway of E. J. 
MacIntyre’s store and was at Mr. 
Kerr’s request. Mr. Kerr was plead­
ing with witness to use his influence 
with Mr. Stephenson not to have the 
apology of Bandman W. H. Brackin, 
which, he said, was a very abject 
one, published- Witness told Mr. 
Kerr that he had not yet seen the 
apology but would Speak to Mr. 
Stephenson about it. In so doing, 
Mr. Kerr presented as a reason for 
asking this that the proposed actions 
for alleged libel both by Messrs. 
Brackin and Philp had been aban­
doned and he gave his word of honor 
to that effect. Plaintiff had not 
dictated any notice about the band 
concert but had simply telephoned 
witness. i

Cross-examined by Mr. Mabee- 
Didn’t Mr. Philp ask you specially 
to print it Citizens Band?

Witness—He did not.
Mr. Mabee—You printed it ex-Regi­

mental Band?
Witness—I can’t say, but I think
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COL. J. B. RANKIN.
Colonel J. B. Rankin, K. C., was the 

first witness for The Planet. He tes­
tified that the reports of the officers’

Before starting your furnace or base burner $

THE KLONDYKE HEATERS I
are just what is required. $

They will take in a large block of wood or burn up the scraps, will hold fire for • 
24 hours. They work perfectly. Price from $4.25 up, according to finish. For ♦ 
rooms where it is not convenient to put a stove we have the “Famous” Oil Stove • 
Heaters. These stoves will warm an ordinary size room comfortably, The price is • 
$5.00. See samples in "THE ARK" window during this week. $

Q.—Was he not a member,?
A.-No. i
Q.—Did he wear bandsmen’s clothes 

and play in the band?
A.-Yes, he played a cornet.
Q.—What was his position in the 

Regiment outside of that?
A.-I don’t know.
Q.—Why was he expelled from the 

Regiment, then ?
Q.—I don’t know.
Witness stated that when he pre­

sented the demand to Colonel Rankin 
for his instrument he didn’t wait 
for an answer but went right; across 
the road to his lawyer’s. He didn’t 
think it necessary to wait to see if 
he was going to get his instrument. 
Witness had served the demand so 
as to get a writ of replevin. He 
did not have an interview with Mr. 
Anderson in front of the telephone 
office, and both Mr. Anderson and 
Mr. Laurie must be mistaken about 
it. He had never told Col. Rankin, 
Major Scholfield or Crown Attorney 
Smith that he was in a hurry. He 
had told Dr. Cornell. i

Q.—The Planet is a paper of con­
siderable daily circulation?

A.-I take it.1
Q.—You saw that the band trou­

ble was creating considerable pub­
lic excitement,
A.-Yes.,

I THOMAS MAISONVILLE.
Thomas Maisonville was the next 

witness.
Witness began to tell what Col. 

Rankin had done.
The Judge—We are not trying 

whether Colonel Rankin is right or 
wrong. Only give evidence, please.

Witness said that Col. Rankin had 
said that they could have their in- 
struments and he issued orders to 
that effect. Witness went back 
again on July 4th with, a written, 
demand. His version of what oc- / 
curred in the Colonel’s office va 
from previous witness.

A. E. Jones was the next witness.
He gave his version of what occur- 
red in the office of the Colonel on 
July 4th..6

When Mr. Riddell rose to.cross-‘

published statement, he believed the 
ex-bandmaster was more sinned 
against than sinning. Lieut.-Surgeon meetings bad always been published 
Dr. Tye, Quartermaster Dr. Cornell, in the city papers. The report corn- 
Adjutant Coltart and others spoke in , plained of was a perfectly fair and 
the same strain and expressed their 1 __ 1+ el slice
belief that Mr. Philp had been led in- - accurate account of what took places 
to his present position against his bet- . at the meeting.
ter judgment by the unwise counsel Plaintiff’s solicitor objected to this 
of others. statement.

| Col. Rankin, continuing, testified 
I(hat he had expressed himself at the 
1meeting as being very sorry indeed 
[ that Mr. Philp had acted as he had

ted
1m. It was pointed out, however, that in 

view of the recent action, instigated 
by the ex-bandmaster, of breaking in 
and forcibly entering the armory as 
King’s property, nothing could be done 
pending the action of the military au-

MACAULAI.
it was so printed.|

Re-examined by Mr. Riddell. Mr. 
Riddell—It had been in your paper 
about the breaking open of the 
armory ? •

Mr. Mabee objected to this ques- 
tion.

The Judge ruled that this evi­
dence should be put in to show that 
the breaking into the armory was a 
matter of common Knowledge. It 
would be primary evidence in connec- 
tion with the article complained of. 
Mr. Riddell didn’t press the point.

AN OUTSIDE ANIMOSITY.
Witness, continuing, said that he 

hadn’t sought Mr. Philp after the 
writ had been issued because there 
had been a breach of faith and 
agreement and he had consequently 
no confidence in any further nego­
tiations. In the second place, he was 
quite confident that Mr. Philp was 
not taking the action voluntarily, 
but that other outside influence re­
sulting from the Brackin matter was 
urging and prodding him on.

Mr. Riddell—This W. H. Brackin 
is the young man who with Philp 
had issued notices of writ against 
The Planet through Mr. Kerr?

Witness—Yes, sir.
Mr. Riddell then read the Regi­

mental Orders published in The 
Planet of June 30th and asked wit- 
ness if the man Brackin mentioned 
as being dismissed for having acted 
in an unsoldierly and insolent man­
ner while on parade was the same 
person.

Witness—Yea.
Mr. Riddell—In view of the ex­

pulsion. the officers decided to pro-

thorities at Ottawa. In accordance 
with, the military law the matter will 
be to-day reported to Lieut.-Col. Pet- 
ers, D. 0. C., and thence to the Adju­
tant-General at Ottawa. The mat­
ter was now entirely out of the hands 
of the local militia and they could 
take no action pending instructions 
from headquarters.

It was decided, upon advice from, 
headquarters, to at once proceed, in 
co-operation with the old Bind Asso-( 
ciation, to replevin all instruments è 
owned by. the Regiment and the Asso-! 
ciation and now in use by the B nd. • 
and hold them pending the decision of i 
the Adjutant-General.

In view of the expulsion of ex-Bind-I 
man W.H. Brackin from the Bind and 
Regiment, it was decided to proceed 
against him under the civil law. The 
officers were very severe in condem­
nation of the reported conduct, ac­
tions and subsequent behavior of the 
young man, and it was decided to 
make an example of him. The officers 
instructed the laying of four serious 
Police Court charges against the ex- 
bandman. viz., the using of profane 
and insolent language to the soldiers 
while on parade, the threatened mu- 
tilation of the Regiment’s property, 
the detention of the King’s uniform, 
and the using, while in a public bar 
rocm. of obscene and profane language 
concerning Col. Rankin, Major Schol- 
field and Adjutant Coltart.

The case came up before Chief Jus- 
tice Sir William R. Meredith at High 
Court yesterday morning. A jury 
was empanelled and the case proceed­
ed. For the plaintiff, Philp, were J. 
T. Mabee, K. C., of Stratford, as coun­
sel ; J. G. Kerr, who had acted as so­
licitor throughout, and R. L. Brackin, 
a young man who apparently took

done. Witness had said that he 
thought that a settlement of the89 King St.Phone 159,

specially selected because of their 
friendship for Mr. Philp.

Cross-examined, witness said that 
he thought that if Mr. Philp had any 
complaint he should have made it un­
der military law, that he was not jus­
tified in taking the course he did.

. HAD WRITTEN REPORT.
Harry W. Anderson, editor of The 

Planet. was the next witness. He 
said he was the Harry Anderson men­
tioned in the previous examination, 
and he was always very friendly to­
wards plaintiff. He only Knew of 
the proceedings under the writ of re­
plevin from what the reporters 
brought in. He had written the re­
port of the officers’ meeting com­
plained of. It was a fair, full and ac­
curate. report in every particular. He 
thought it a* pity to detail other 
members of the staff to do the work 
when he himself was present at the 
meeting. The meeting had not come 
to the conclusion that Mr. Philp 
should be court-martialled while wit­
ness was present. When he learned 
of the notice of writ served by Mr. 
Philp, he at once telephoned to plain­
tiff’s office, but he was not in. A 
few days later witness met plaintiff 
in front of the B ll telephone office. 
Witness had said to plaintiff that 
there surely must be- some misunder- 
standing. Mr. Philp had replied that 
he had no feeling at all against The 
Planet. Witness had told plaintiff 
that he had reported the meeting him-

trouble could have been arranged had 
Mr. Philp not instigated the recent 
action in reference to breaking into 
the drill shed. Witness thought that 
plaintiff, Philp, had been very badly 
advised. It was witness’ duty to re- 

1 port the matter to the military au- 
I thorities and he had done so.
| Mr. Riddell—Is there a regular 
means provided lor members of the

i militia to gain redress?
| Col. Rankin—There is, through the 

King’s regulations.
Cross-examined by Mr. Mabee, Col. 

Rankin said that the trouble with the 
band had started on the trip to St. 
Thomas, but the recent trouble had 

• been caused by the bandsmen dropping 
|out on the occasion of the Regiment 
I visiting Holy Trinity Church on Sun­

day, June 28, and had reached a focus 
when the band appeared in civilians’ 
clothes at parade on June 29th. Mr. 
Philp was not blamed for the church 
trouble, but for the band appearing 
on Monday night in civilians’ clothes 
to protest against the Colonel’s criti­
cism of the Sunday behavior. At the 
officers’ meeting, on July 9th, witness 
had said that Mr. Philp was more 
sinned against than sinning, and ex­
pressed his belief that plaintiff had 
been led into his present position by 
the unwise counsel of others against 
his better judgment. He was a ca- 
pable musician if he wouldn't allow 
others to influence and use him. I
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Jece.
examine a short interchange occur- 
red. 1 * :

Mr. Mabee offered some sugges- 
tions. they wiseruin

Mr. Riddell—Don’i trouble.
Mr. Mabee —I don’t intend to.Geo. Stephens & Co...
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ceed against Brackin under the civil 
law? * . (.1

Witness—Yes.
self and had sought to be quite fair. 
Plaintiff had replied that he wasn’t 
pushing the notice of writ, didn’t 
want to. in fact, but Mr. Kerr want- 

1 ed him to issue it to strengthen his court, didn’t they, for using profane

AY. Mr. Riddell—We’ll see that 3 
don't. I roes-ingMr. Riddell—They hid four serious 

charges against him in the police
1177 Continued son Page Four.
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