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THE CANADA LUMBERMAN.

ONTARIO VS. FRANCIS,

The Cuno Involving the Defluntlon of Certnln Ilml'luu \

Rtesorves il the Right to Cut Timber Deeldes
ono in Favor of the Doeminlon

The important case of the Atrorney-General of
Ontario vs. Francis, in which the issue concerning
certain timber limits on White Fish lake, affecting both
the Dominion and Provincial Governments, was decid-
cd on the 19th ult. by Mr. Justice Ferguson in favor of
the Dominion. The question was one of unusual
interest, involving, in addition to the dispute as to the
houndarics of the reserve, the question as to whether
the Ontario or Dominion Government had the right to
issue licenscs, enter upor  ‘ cut timber.  The judg-
ment, which as above staied was decided in favor of
the Dominion Government, is given below.  Though
rather exhaustive it will no doabt be read with a greac

deal of interest.
* THE JUDGMENT.

The action is brought by the Attorney -General of the
Province of Ontario, on behalf of her Majesty the Queen,
against James Harvey Francis, Allan Francis and
Theophilc Rochon for, amongst other things, an injunc-
tion restraining these defendants from trespassing by
cutting timber on certain lands situated in, and, as is
alleged, the property o the Province of Ontario, lying
near Whitefish Lake, in the district of Algoma, the
Iands referred to being described as lands known as cer-
tain tmber limits of Ontario, Nos. 69, 70, 75,76,77, 83 and
84, it being alleged that these defendants had _entered
upon these lands without permission from the Crown or
from the Province of Ontario, and cut_ ping timber
therefrom upon limits Nos. 69, 70 and 76 amounting to
about 10,000 logs and 1,000 picces of timber. The
Attorney-General, for the Dominion of Canada, was
madec a party defendant.  The first-named defendants
claimed to have tlie right to cut the timber in question,
under the athority of certain licenses so to do, granted
by the proper department or officers of the Government
of the F)ominion of Canada to certain persons from or
through whom these defendants claimed by purchase
for valuable consideration. The defendants John
Dorid Smith, James Guecot, Williams and George
Henry Graham McVitty are executors and trustees
under the will of the late Robert Charles Smith, who
was, as they allege, at the time of his death the owner of
Timit or berth No. 69, one of those above mentioned, by
virtue of a sale thereof by the executive Government of
the Province of Ontario.

The defendants James Balfour and William John
Menzies claimed to be entitled to limit or berth No. 7o,
also one of those above mentioned, by virtue of a
license granted to them by the Province of Ontario,

The defendants the Quacebec Bank claim to be entitled
to or have some right inrespect ot limit or berth No. 76
by virtue of a sale thercof to one McRae by the Gov-
ernment of the Province of Ontario, saying that this
limit is now standing in the name of one Walker upon
certain trusts.

The defendants Thomas Laing and John Laing have
been added by an amendment as having some interest
in limit or berth No. 84, one of these above mentioned.
These do not seem to have filed any statement or de-
fence, but they were duly represented by counsel, who
appeared for all the defendants interested under
licenses issued by the Government of the Province of
Ontario. One does not readily perceive any sufficient
reason for making persons claiming under licenses
from the Goveinment of Ontario parties defendant in
th< action, for it could scarcely have been expected that
in matters of so great importance as one involved in the
action substantial and material relief could probably be

ranted in favor of some defendants against other

cfendants without any pleadings between them
or any specific issues being raised by one or any of
them against the other or others of them, and so
far as any of the defendants mi§ht appear to be
entitled to any relief against the plaintif, this could
not be obtained in this action, or as was contend-
ed, and I think rightly, in any way except by a petition
of right.

Besides the relief that I have already mentioned, the
plaintiff asks that it may be declared that the defend-
ants, the Francis’s and Rochon, have no legal rights in
respect of the timber cut from and on any part or por-
tion of the arca covered by the above mentioned timber
limits, and that the timber that has been cut should be
delivered up to the plaintiff, also an injunction against
the removal of the same as well as anorder or the pay-
ment of the damages alleged to have been sustained.

The plaintiff asks, in addition to the foregoing, that
the defendant by the Attomey-General of the Dominion
of Canada may be restrained from laying out or inter-
fering with thelands as the reserve for the Indians on
the timber limits before mentioned, or any part thereof,
and that:the truc locality of the Indian reserve describ-
ed by the trcaty,zmcngiolr;cd in the second paragraph of

‘the statement of claim, ‘be declared, and such directions

given asimay be thought.proper. Thé treaty was made

v
"

with the Indians inhabiting the castern and northern

shores of Lake Huron, frem Penctanguishene to Sault |
Ste. Marie, and thence to Botchewamny Bay, on the |

northern shore of Lake Superior, together with the

islands in these lakes quosuc to the shores thereof,

and intand to the height of land which formed the
southern boundary of the territory covered by the

charter of the Hudson's Bay Company, whereby the |

whole of such territory, save and eseept the reservations
set forth in the schedule o the treaty annexed, was
surrendered and ceded to her Majesty, her hens and
successors forever.  This treaty was made in the year

1850, and is known as the * Robinson-Huron Treay,” |

the representative of her Magesty in the treaty having
been the late Honorable \\'ilf‘iaum B. Robinyn.

The treaty was signed and exceuted by Mr. Robinson
aad a farge number of chief aad head men of the
Ing.as, and 10 the schedule are mentioned seventeen
reserves of reservations to chiefs and thew respective
bands of Indians. It provides that these reservations
should be held and occupied by the chiefs and their
tribes, in common for their own use and benefit, and
that should the chiefs and their tribes at any time
desire to dispose of any such reservations or of any
mineral or ather valuable productions thereon, the samic
should be sold or leased at thein request by the Super-
intendant-General of Indian Aftairs for the time betny,
or other officer having authority so to do, for then sole
benefit and to their best advantage.
toned in the plaintiif's statement of claim and
respect of whaeh the present difficulty and  ntention
seems prmu,x.\ll{ to have arisen, is the one No. 6 n
this schedule and is thus mentioned therein.

* Sinth Shawenakishick and his band, a tract of land
now gccupied by them and :ontained between two
rivers called Whitefish aud Wanabitascke, scven nules
inland,” other than this change there does not scem to
have been at the time any other or further description
of this reserve, and the others of the seventeen reserves
are mentioned or described in the schedule to the
treaty in @ manner somewhat similar, if not in the smne
manner, or at all events with great brevity. The
evidence shows thatit was intended and that it was
promised to the i. lians that the reserve should soon
after the treaty be surveyed by the Crown and their
truc boundaries markcd out, and I think it sufficiently
appears that it was uuderstood that when the Crown
surveyors were sent for the purpose of making the
surveys, the Indians were to pointout and show to them
the lands that they cliimed and had claimed as such
rescrvations.  Many years ago these reserves were
surveyed by the Crown, as was contemplated, excepting
this one, No. 6 in the schedule and, as was stated at
the trial, another one.  The reason why all the surveys
were not_completed at the same time does not appear
in the evidence, but it was said that the survey stopped
before completion for a reason personal to tilc Crown
Surveyor who was engaged in the work.

In the year 1872 the Executive Government for the
Province of Onzario, for the purposes of timber sales in
the region or tract ceded by tie above mentioned
treaty, projected on a plan into an area of six square
miles each, berths which were numbered and sold ac-
cording to the regulations prescribed by the Govern-
ment of the province on the 15th day of October in that
year, and among others then sold were the several berths
aforesaid and in pursuance of such sales licenscs t6 cut
timber on the timber berths were in consideration of
certain payments, and to continuc in force for one year,
issued to the purchasers by the Crown Land Depart-
ment of the province, and it is not disputed that these
licenses have been rcnewed every year since, cither by
the purchasers or thosc to whom the licenses have been
assigned, according to thz provisions of the statues in
that behalf,

Early in the year 1884 the Dominion Government
caused a survey of this Reserve No. 6 to be made by
Mr. Aubrey, a provincial land surveyor.

In july, 1885, the same Government obtained from
thee Indians through their chief and head men or
principal men, a deed whereby they surrendered,
released and quitted claim to her Majesty the Qucen,
her heirs and successors foceve. all and singular the
whole of the merchantable timber on the reserve in
trust, to be sold for the joint benefit of the band onsuch
terms and conditions as to her Majesty’s Government
of Canada should seem proper, and as thercin mention-
cd and on the 14th of October, 1886, the timber licenses
were issued by the Dominion Government. These
have been regularly renewed, according to law, and the
licenses under the authority of which the defendants
Francis’ and Rochon were professing to act in cutling
the timber on this Reserve.  They had been assigned
in the meantime by the original licensees but I need
not, I think, say anything further as to this. The
plaintiff, in the statement of claim complains that
although the sales made by the Ontario Government
in 1872 had been widely advertised, and plans of the
territory and berths thercon distributed showing that
the berths covered the territory now claimed by the
Government of Canada as Reserve No. 6, yet that no
notice was given by the Superintendent-General of
Indian Afiairs, or by anyonc on behalf of the Govern-
ment of Canada to thé Crown Land Department of,

The reserve men-

Ontariv, of any reservations homg 1equired withan that
area or the Indians, or of any Indan reservaton or of
any nght to Ly out such reservation, and that no action
was taken by the ledan Department or the Govern-
ment of Canada for twelve years or thereabouts after
the sales made by the Provinee of Ontanio,. The
mgument based upon ths complaint do not go the
length of asserting that any nght addiional to the
1ights such as they were was gamed by what had been
done by the Ontatio Government and what was.sind to
have been feft undone by the Indian Departiment of the
Dommion Government, and it was somewhat difficult
for me o see why the contention was tised at all,
The evidence of Mr, \ankuughnet, o gentleman who
has been 28 years i the Indian Departiment of the
Govanment, and the corresponcence between  that
department and  the Depatiment of Crown Lands at
Toronto seemn to put the matwer in this shape.  The
Department at Ottana were not anare that the Crown
Land Department at Toromte had made the sales of
these linuts till long after the fact . thet the dnowledge
of the fact was gained accidentally ; that before any
sale was made by the Dominion Government of this
“imber, or, rather, the licenses to cut it, the Indian De-
partment had communicated with the Cromn Land
Department of the Government of Ontano , that, i
consequence of not having recenved an answer to a
certain letter on this subject, Mr. Vankoughnet, acting
for the Indian Department, endeavored to sce the
Comnussioner of Crown Lands ac Tutonto but faled n
su duiny at the ume, but had nstead an interview with
the Deputy  Conmiissioner on the subject; who siud it
was a mistake to scll the tamber on the reserve,  Mr.
Vankoughnet, in his evidence, says that Mr. Johnston,
the Deputy Minister of Crown Lands, said it was a
mistahe of some of the officers of the department in
not havinyg noticed the reserve on the plans ; that he
asked him what he proposed doing, and the answer
was to the effect that the Proviucial Goverament would
have to settle vith the purchasers of the licenses  The
witness further says :

“1 think he s:\i(i he wauld bring the matter before the
commissioner.”  He also says he came from Ottawa to
Toronto expressly for the purpose of this mterview.

The letter of the 27th August, 1886, refers.to this
interview.  lt scems to me that what really appears is
that, after this interview, Mr. Vankoughnet thought
that the Ontario Government would simply settle for
the consequences of the mistake, and that the depan.
ment, of which he was the deputy supcerintendant, in
this view proceeded to a sale oll the timber, or the rnight
to cut the timber, a surrender of which has been ob-
tained by the Dowinion Goverment frowm the Indians,
and I repeat that 1 do not see why there was so much
contention on this “ubject. 1 do not see that either
Government was 1 a position to blame the other i the
matter. I do not_sce that this or the contrary of it
would make any difference in regard to the rights to be
determined.  As the locality of the reserve had to be
determined, and as it had to be found as a fact whether
or not the cutting of timber complained of had taken
place upon the reserve, it was thought for various reasons
that it would be comvenient to take the evidence of the
Indian witnesses at or near the place in question, and
this evidence was so taken.

During the time of the taking of the evidence I was
led to think that the only question to be determined
between the contending parties was as to whether or
not the timber, the cutting of which was complamed of,
had been cut upon land outside of the boundaries of the
resenve, it being, as 1 thought, conceded that if it had
been cut u*)m\ the resene the cutting was done under
proper authority so to do, but if done upon land not
part of the reserve, it was wrongly done without any
authority, these statements were certainly more than
once made by counsel.  Upon the final argument, how-
ever, counsel dissemted from this as bomg the sole
matter and contended that whether the cutting was
done upon the reserve or not the property in the Jand
and timber being (as was contended) sested in the
Ontario Government, the cutting complained of was
wrongful and could not be justif.ed under any licenses
issued under the authority of the Domimon Govern-
ment.  The plaintiff asks, as | have said that the true
locality of thi. resenne should be declared.  This s
similar to asking for ¢ declaration of right, and my
duty in this respect is to fix the boundaries of the reserve
as well as I can upon the evidence.

His Lordship then went exhaustively into the evidence

given by the Indians as to the boundarics of their .

reserve, and decided as follons .

In my opinion it became entirely plain at the con-
clusion of the evidence upon the sut)jccl that the survey
made by Mr. Abrey for the Dominion Government in
the early part of '84 (I think) and the houndary lines
laid down by him show the location of this reserve ex-
cepting that the true boundary on the northerly side or
limit is the linc of the waters called sometimes “Whitc
Fish River” and sometimes * White Fish branch.” This
line of water is also sufficiently designated by the names
of gbjccts on the ground that I have before mentioned.
The part of Mr. Abrey's survey lying northerly of this
linc of waters does not, ¢ thmk form any part of the
zeserve. | The rcason why this arca ot land was em-




