
July, 1S67.] LAW JOURNAL. [Vot.. III., N. S.-173
DIçasT or LÀw CoililIssION.

S E L E C l10N S.

D)IGEST (F LAW COMMISION.
mIIST REPORT Or THP COMMISIONERS.

To the Quen'arnst Excellent JIcIjesty.

WVe, your Majesty's Cornmisioners appointed
to enquire into the expediency of a D)igest

of thelaiw, and the best umeans of accomwplishing
that objeet, and of othertvise exlîibiting ici a
compeadious and accessible form the law as
emlod'iedl in Judicial Decisions," humnbly suli.
mit to your Majesty this our flrst report.

l.-liv the terra Law, as used in your
Majesty's Commission, w-c understand thie Law
of England, comprising the whole Civil Law-
in %vhatever Courts admixistered, the Crimi-
na] Law, the Law relating to the Constitution,
Jurisdiction, -and Proceedure of Courts (in-
eluding the Law of Evidence), andi Constitu-
tional Lawv.

la ecdi of these divisons are conimrrised
Latvs derived fron three distinct sources:.

1. The first source is the Cominon Law',
%vliieh consists of' custonis andi principles,
ý%ndedl down fromi reniote timies, and accepted
from age to age. as furnishing rules or legal

zzghet.
2. Th'le second source is tie StataLe Lawv,

ihich derives its authority froin the Legisia-

3. 'Plie third source is the Law emnbodied
;a, andi to «x great exten t created by Judicial
Dcisions and Dicta. Ihesel indeed, as far
as they have relation to the Conirmon Law'
ind Statuite Law, are not so inucli a source of
âm, as autîmoritatir~e expositions of it; but,
«ï-th respect to doctrines of Equity and rules
'i procedure and evidence, they rnay often
l'e regarded as an original source of Law.

That serions evils arise fr-oni the extent and
*.,riety of the miaterials, from which the ex-
!sîing Laîv has to be ascertained, Mulst lie
irlarous froin the followingr considerations
The records of the Common Law are in

:ýncra1 destitute of method, and exhîbit the
1as only in ,, fragmentary form.

The Statute Law is of great bulk. In the
quarto edition in ordinary use, known as
.Ruf'head's, with its continuations, there are
4.5 volumes, although (particularly in the
erirlier period) a large quantîty of matter is
wWoly oiiitted, or given in an abbreviated
forma, as having ceased to lie in force. The
cOiftents of these volumes forni one mass,
Without any systemnatie arrangement, the Act-,
Ueiag placed in rnerely clironological lordcr,
ýccOrding to the date of enactmnent, in many

ce tesaine Act containing provisions on
htterogeneous subjeets. A very large portion
Of what naw stands printed at length has been
repealed, or lias expired, or otheru-ise ceased
b hib in force. There is no thorougli sever-

zneof effective from, non-effective enactm-ents,
,..r does there exist in a complete forma any
:zUtioritative index, or other guide by the aid

of ivhich they naay be distinguished. M~uclî,
too contributcs to swell the Statuite Bloohk,
wliiehl is of a special or local character, and
ca;uîot be regarded as belonging to the general.
Law of' England.

The Judicial Decisions and D)icta are dis-
persed througlî upwards of 1300 volumes,
comprising, as w'e estiinate, nearly 100,000
cases, exclusive of about 150 volumnes of Irish
Reports, which deal to a great extent with
Law common to England and Ireland. A
large proportion of thèse cases are of no real
value as sources or expositions of Law at the
present day. Mamîy of thein are obsolete;
niaxy have been muade useless by subsequent
sattutes, by amcndment of the Law, repeal of

thte statutes on whiclî the cases were decidcd)
or otherwvise; sonie have been reversed on
appeal or overruled in principle; sonie are
iliconisitCft %vitli or cantradictory to others;
urany are limiited to particular facts, or special
states of circumstances furnishing no general
rule; and many do no more than put ai mean-
in- on inac singularities of expressicni in in-
strumnents (as wills, agreements, or local Acts
of Parlianent), or exhibit thc application in
particular instances of cstablished mules of
construction. A considerable number of tic
casesï are reported inany times over in different
publications, and there often exist (cspccially
in earlier imes) partial reports of the samie
case at diffèrent stages, involvin- niuch repeti-
tion. But ail this zoatter rernains incumber-
ing the Books of Reports. The cases are not
arranged on any systern : and their intaber
receives large yearly accessions. also ne-
cess*,rily destitute of order; so that the vol-
umes constitute (to use the language of one
of your Majesty's Commissioners) 1' vliat can
hiardly be described, but may bie denomnated
a great chaos of judicial legislation."--

At present the practitioner, in order to forni
an opinion on any point of Law not of or-
dinary occurecnce, is usually obliged to scarch
out îvhat rules of the Comrnon Law, what
Statutes, and what Judicial Decisions bear
upon the subject, and to endeavor to ascertain
their combined effeet. If, as frequently hap-
pens, the cases are numerouis, this process is
long and difficuit ; yet it ri.ust be performed
by each practitioner, for humself, whcn the
question arises; and in some cases, after an,
interval of time, it may have even t, bce re-
peated by the sanie person. Without trea-
tises, which colleet and comment on the Law
relating to particular subjeets, it is diffieiilt to
conceive how the work of the Legal profession
and the administration of Justice, wlai<li
grcatly depends on it, could be carried on;
but, however excellent such separate treatises
may lie, they do flot give the aid and guidance
tlîat would be afforded by a complete exposi-
tion, of the Law in a uniform shape.

* Speech of the Lord Chaacelior (Lord Westbury) ori tbo
Ik(.vision of tho Law, Uouse of Lords. 12th Juno 1863
storens and Norton. Page S.
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