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the plaintiff, in pursuance of the Act 48 VIct.
c. 26 (O.) (1885), respecting a4signrnents for
the benefit of creditors. There ivas evidence
tending ta show that Chamberlain was insol-
vent %vhen lie sold the horse, but norne that K.
knew or had reason taow that tact.

In an action against K. to recover the horse,
on the ground of fraudulent preference, the
court below nronsuited the plaintif., andI on
appeal to this court that judgmient %%as aif-
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ln ani action against a mercantile agency
cotrtpany the alleged libel cmnsisted ot the

,piblicati on, anmong tIre general bordy of The
detendants' subscrihers, af a notice or cirLti-
lar éontaining the %vords, atter the plaintifr-s
nanie. " If interested, inquirc at nfflice.* 'lhle
defendants pleaded tîrat tIre notice ;îlso con-
tained wvords explanator), of the alleged libel
%which should be read in connection therewvith,
and which hiad not been i~et out in the state-
ment of clain. tipon this the plaintiff took
issue.

At the trial it zippeared that the circular-
contaitied not oniy tIre expression alleged iii
the statenie-nt of dlainm, but al1sa a further
staternent referring ta, and cxlpIanaîort' ut it

The evidence wvas confined to the effect and
nmeaning of the words set orut iii the statement
(if dlaim, not\Nithstanding the deftndaitsý ob-
jection that the), could not le severed froin
the rest ut the~ circular. l'le plaintiff insisted
that an aniendmient \vas unnecessary?, and
nmade no application ta aniend until the jury
liati retîred.

Hele4 that there was a variance between ths,
libel alieged and that proved, and that the
plaintiff should have been nonsuited.

A subscriber ta a mercantile agency coin-
pan>' applied to themn for information as ta the
standing of a customer, and in order ta fur-
nish it they requested a local agent of theirs
(the detendant C.) ta advise thein confiden-
tially on the subject.

In an action by the customner against the
local agent for an alleged libe, consisting of
the information given by him ta the company,
in answer ta thoir request,

Hdld, that the information having been prot.
cured for the purpose of being cammunicated
ta a persan interested lin making the inquiry,
and there being nothing in the language in
excess of what the defendant miglit tairlv
state, the communication was privileged ;and
there being no proot of express malice, dlie
plaintiff was not entitled ta recover.

It is the occasion of publishing the alleged
libel wvhich constitutes the privilege.

Where p)ris ilege exists iniplied malice is
negativecl, and the burden ut showing express
malice is on the plaintiff. The nere untriffl
of the statement, unless coupled with proit
that defendant knew thatt want lie w~as stating
%vas untrue, is not evidence ut express niflico.

J udgment ot the court below reversed.
Clark v. Jil/yn.azv. 3 Q. B. 1). 23; ilcl,,'

tee v. Ï1fcCul/och, 2 E. & A. 39o. reterred tu
and followed.

Seizble, -- l'ep .- :R J. A. A mercantile
agency conmpany have nt) higlier privilege for
their business publication than other mienbers
ot the commuanity. and a general publication
ot libellous inatter ta ail their subscribers in-
discrimiinately ks not privileged.
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I n 1861 an agreemenrt was entered intir he>
tween the plaintiffs and cemtahi parties for- tihe
construction and operatian ot street railwvays
in tIre city ut Toronto, in wvhich they agredc ta
construct the hunes ut road specifed. tramn rime
ta time, and would at aIl tîmies emiploy carc-
fuI, sobcr and civil agents, cunduetors and
drivers ta take charge of the cars upomi the
said railwvay, and that the, -andt1i ir agents
conductors, drivers and servants %vould at
ail timecs ... pe rate the said

Irailways, and cause the sanie ta lbe worked
under such regulations as the Common
Council of thc city of Toronto miight deemn
necessary and requisite for the protection
of the persans and property of the public,

1antd provided such regulations should flot
infringe upon the privilege granteti by the
agreement. Subsequently the priviieges sa
conferred upami threse persons were assigned
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