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COMmOrN CARRIER~S IN ONTARIO.

contract ; if it did, it must be shown upon
the record ; it oniy arises in defence of
the carrier; and here it is rebutted by
proof of positive negligence. I lament
that the doctrine of notice was ever intro-
duced into Westminster Hall."

(c) Forward v. Pittard was decided
in 1785, and it wvas there held that
a carrier who undertakes for hire to carry
goods is bound to deliver theni at ail
events, except damaged or destroyed by
the act of God or the king's enemies.d(f) Sicat v. Fagg, 5 B. & Aid. 34de-

cided in 1822.
The head-note of this case is as follows.
IlA parcel containing country bankers'

notes, of the value Of Lx1,300, and addressed
to their clerk, in order to conceal the nature
of its contents, was deiivered to thecri,
without any notice of its value, to be
carried by a nr. il coach, and wvas accepted
by hini to be so carried. The parcel xvas
sent by a different coach, and was iost.
The carriers hiad previously given notice
that they would flot be answerable for anyî
parcel above C5 in value, if Iost or dam.
aged, uniess an insurance werepaid. No
insurance having been paid in this case,

IlHeld, notwithstanding that the carrier
wvas responsible for the ioss.'

Holroyd, J., said (P. 349) :
IThe question is whether the carrier is

protected froni the loss in question by the
ternis of his notice. I think that in cases
of nîisfeasance a carrier is iiot thereby ex-
empted from loss. This is clearly a case
of misfeasance.

(g> Riley v. Horne, 5 Bing. 217, de-
cided as it was in 1828, must have been
one of the latest zases occurring before
thue passing of the Carriers &ct, and the
publication of Mr. justice Story's work on
Bailients, It is ail the more interesting,
P%.tt was the resuit of long deliberation,
ana it contains a mes urn of the law on the
point under discussion.

The defendants were the owners of a
coach running froni London to Kettering
and back daiiy. They had advertised the
usual notice> at the Lon don office; but
t he question was whether the notice ap-

plied to a parcel sent froni Kettering to
London.

In deiivering the judgment of the couart,
Best, C.J., at p. 224, said :

IlWe have establishied these points-
that a carrier is an insurer of the goods
wvhici lie carrnes; that hoe is obliged for a
reasonable reward to carry any goods to
the place to wvhich hie professes to carry
goods that are offered hini, if his carrnage
wvill hold them, and hie is informed of their
quality and value; that hoe is flot obiiged
tçG ke a package, the owner of wvhiclb wiil
not inform bum whiat are its contents, and
of whiat value they are; that if hie docs
flot ask for this informnation, or if, when lie
asks and is not answered, hie takes the
goods, lie is answerable for their amnouiit,
whatever that may be; that hie may Iiiiit
his responsibiiity as an insurer by notice;
but that a notice willl not protect bim
against the consequences of a ioss by gross
negligence."

Let us nowv see how this question lias
been deait with in the United States, w'bere
the law wvas similar to our o-ýn in 1830,
and whiere, except in a few States, no
changes have been nmade by statute.

The iatest work upon the subject, so
far as 1 ani aware, is Wood's Raiiway
Law, 1885, and the foilowing quotation,
ampiy verified by authorities, seemns to
entirely support the view I have takon.
In section 425 the author says

lu addition ta the exemiption froni lia-
bility referred to iii the i'a.t section "(i.e.,
froni losses anising fromi the act of God,
ptiblic enemnies, the fault of the party, or thie
inherent qualities of the property itself) ", a
carrier nuay, by express contract, linuit bis
iiabilîty, provided the limitation is just
and reasonabie. But the limitation must
be imposed by express contract, and as a
rule cannot be imposed by a mere generai
notice-at ieast unless actual knowledge
of the ternis of such notice is brcotght
home to the shipper at the time he enters
into the contract, the burden ofestabish-
ing which is upon the carrier. But ini
mnost of the States, while the carrier may
by special contract limit his liabilities as
an insurer-as, for thu loss of the goods
by fire and other casualities which are not
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