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FinST DrVISIONAL COURT- APRIL 26T1, 19'20.

ELLIOTT v. HEWITSON.

Water-O-bslruction of Flme of Noraul Walercoursi' by Rildipg
o.f Tunnel-Flooding of Neighbour's Land--Cau.8e of-

Evienc-On~-Pndiçjof Trial Judge-Appeal-F'dire
Daamye-R econable Apprehensîon.

Appeal by the plaintif! from the judgment Of SUTHERLAND,J,
16 O.W'.N. 364.

The appeal was heard by MErDitFijH, ('.J.O.,MA.K
MAEand FGUOJJ.A.

I. F. Ilhnuth, C, and Thoinas Moss, for the appellant.
W. N. Tiley. K.(!., and G. W. Mason, for the defendant, iL_

pondent.

FERcýgUow, J. A., in a written judgmaent, said, after stating
thev facts, that the erections of the defendant were upon ber owri
property; as owner of the land, Ahe had the right to build on thE
banks and( bed of the, stream and to prevent the water fromn over.
flo-wing lier low lands, provided that she did not, by the 1uildiag
or %works, b ack or t hrow- water on the plaintiffT'a lands or ot herwijsE
interfere with the reasonable use-and enjoymnent by the pIaintifl
of bis lands anid of the waters of the streamn: Orr Ewing v. Col.
qiuhotun (1877), 2 App. C'as. 839. The onus of establi:,hing thal
the defendant 's w,ýorks or erections backed water on the plaintiff 5
lands, and tbereby caused the flooding and damage or interfere,(
with the' plaintiff's riparian rights, was upon the plaintif!: Gree(,.
ock Corpýoration v. Caledoxiian R. W. Ceo., (1917] A. C.55
Smith v. Ontario and Minnesota Power Co. Limnited (118,,
O.L-R. 43, 51; Coulson & Forbes's Law of Waters, 3rd ed., pp. j(ýK
tolO04.

'l'le plaintif! failed to convince the trial Judge that any of th(
lainage dlaimied by imii was the resuit of flooding caused by týh(

erectioris or works of the defendant.
The evdnewsnot siifficient, to enable the Court to fiie

t.hat these works of the defendant had backed or would h&ej.
water on the plaintiff's lands, or caiise any appreciable chaxigi
in the natuiral flow of the waters of the~ creek as they pa.ss throuigt
thie plintiff's lands or cause damiage lto the plaintiff's land o1
property.

1it, wms not neoessary for the puirpose, of this appeal to fini-
that the de(fendanillt'4 works might not, ini the future, cause damag<
to the plaintiff or interfere with t~he flow of the waters tlirotigi


