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viously he had enjoyed good lîealth, and was a sound and capable
maan.

The learncd Ju(Ige sitting in appeal was quite unable, after a
careful perusal of the evîdence, ta arrive at the coniclusion that the
finding was erroneous; but, even if the plaintiff's heart had heen
affected by saine trouble before the assault upon himn by one
Atk'inson, which was the "accident" causing (Iisability, the
plainitiff, l)eing ignorant of the heart affection, xvas, st iii in a position
to maintaiin that his disablement resulted "direetly, independently,
and exclusively of ail other causes" from the assault (accident):
Fldelityand Casualty Co. of New York v. Mitchell, [19171 A.C. 592.

it, was also, contended on behaif of the defendant that the
injury susteined by the plaintiff wvas flot the resuit of accident at
ail, but that he voluntarily entered into a fighit with Atkinson or
volunitarily continued it after it had tcrnporarily ceased. Upon
this point the'finding of the trial Judge in favour of the plaintiff
was fully warranted by the evidenee.

Again, it was urged on behaif of the defendants that there
waqs a warranty as ta the occupation of the plaintiff, and, as lie had
chiaiged from a less to a more hazardaus one, this avoided the
policy. By the terms of clause Il of the warranties, however, a
chainge of occupation was contcmplatcd l)y the parties to the
contract, and a provision made for the recovery of a different
aminont by way of compensation, in case of injury received ini any
occupation or exposure classed by the defendants as more bazar-
dous. It was clear that the accident to the plaintiff did not occur
while lie wa's engaged in the occupation of (Irover; and, in these
circumistances, the effeet contended for could not lbe given to the

As ta the question of the materiality of the change in occu-
pation, sec. 156, sub-sec. 6, of the Ontario Insurance Act, 1.S.0.
1914 ch. 183, applied. The question of materiality was for the
trial Juidge, wbo had found that the interimi change of occupation
or the faiilurie to declare it at the date of the renewal wvas not
a circumsù' ý1rce mat erial to the (lefendani s or affecting the extent
of the risk thiey unidertook: Strong v. Crown Fire Insurance Co.
(191j3>, 29 0.L.R. 33, at pp. 55 et s".

The appeal failed on ail grounds, and should be dismissed.

MtTLocx, C.J.Ex., agreed witb SUTHERLAND, J.

CLUTEp and KELLY, JJ., agreed in the result, for reasons stated
by eacli in wvriting.

Appeal dismîssed with cost8.


