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Prior to the enactment of statutory
law defining the Electoral Franchise
in England, there had heen estahlish-
ed, by long usage and general eustom,
a rvight of voting at Parliamentary
elections which had Dhecome part of
the common law of the realm. The
common law of England, the tew son
seripta, is nothing but custom estab-
lished by long usage and the general
consent of the hnuhsh people. - When
any public pr ﬂ(‘ll(‘(‘ orusage was found
to be convenient or beneficial it was
naturally repeated, became a general
custom, was conta nuw,l from age tu age,
and thus grew into, and ohtained the
force of a law. either local or national.
If the enstom or usage was national,
or universal, it beeame engrafted into.
and was recognized as part of, the
common oy eustomary law of England
if 1)(ll‘ti(‘llldl' or applicable to this or
that place. it became a local custon,

Austin defines customary law to be
a rule which a custom lmpllus (orin
the ohservance of which a custom eon-
sists), and which derives the whole of
its oblizatory force from those con-
curring sentiments which are styled
Public Opinion. It properly obtains,
as a rule, through the consensus in-
tentiwu: its (m]\ souree, or its only
authors, are those who observe it spon-
tancously, or without compulsion by
the state!

1. Austin's Lectures on Jurisprudence, vol. 2, p. 553,

Q..

The common law has been well de-
tined by Lord Hale, as “that which
decelaves and asserts the rights and
liberties, and the propevties of the sub-

Jjeet, the fivst known and common rale
of justice and right between man and

man, and the great fountlation of the
peace, happiness, honor and justice of
this kingdom ™ 2 These principles of
common richt were illustrated in the
carly electoral franchise established in
Ingland.

There is e¢lear evidenee in the Pub-
lic Records of England, that a well-
recognized ]mliti("xl right of voting had
heen exercised | oy all elasses of people
(omues inhiabitantes), in Parliament-
ary cleetions, without any condition
as to the possession of a property
qualification. This right, though or-
iginating in custom, was recognized
and confirmed by successive sover-
eigns and Parliaments until 1429

llms in Edward IIL’s reign, an
authovitative declaration of the nght
of clection was made by the King, in
answer to a petition of ‘the ommons,
respecting the election of l\mlrhts of
the Shire: “The King wills that they.
shall Te elected by the common con-
sent of the whole eounty.”  And this
right was also atirmed by the King’s
writs of election, some of which usu-
ally commanded the Sherift to cause a
member of the House of Commons to

2, History of the Common Law of England, p. 47,



