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3lst of December, 1863, by Smith;, J., con- action. The judgment of the Court belowdem ning the defendants jointly and severally having, held that the £1,500 was exacted byto pay the plaintiff the sum of £3958, and Mad. Cousineau as usurjous interest, theinterest. The following were the circumstan. defendant appealed.ces that gave rise to, the action : On the Ilth MERIEDITH, J. (dissenting). It is evident thatof November, 1845, by deed passed at Mon- this case must be disposed of in exactly thebreal, the plaintifl, Kierzkowski, acting as well same way as thougli 16 Vict. Cap. 80, had flotfor hiimse]f as for the DeBartzch farnily, in. been passed. According to my view, the plaintiff,luding hiniseif and wife, L. T. Drummond having a valid transfer of the righits of the~ind wife, S. C. Monk and wife, and Count DeBartzch family, had a riglit of action tolottermufid and wife, acknowledged himiself recover the excess of interest paid to, Madamendebted to, Marie Louise Cousineau, repre- Cousineau. The Appellant says the condem-3ented by hier son and attorney, the Appellant, nation should not have been joint and severaln the sum of £4,875, for money lent for the against the hIeirs; and, further, that theyurpose of payirig off mortgages on the De should not have been condemned to payýartzcli property. This boan was toble repaid interest fromn the date of the deed of 1845. 1iith interest in eight years. During the six think both these propositions well founded,ionthis following the 1llth of November, 1845, and that the judgment should be rectidied infad. Cousineau paid £3,375 to, lypothecL:rv these respects. Interest should only be coni-reditors indicated by the borrowers. In 1853, puted frorn service of process.lie died, and left the Appellant and two other DuvA"L, C. J. It is undoubted that thehildren lier universal legatees. On the 2lst action condictio indebiti is given to the debtorOctober, 1862, the respondent as assignee in a case like this, whichi, through a iniscon.the riglits of the DeBartzch fanuily, insti- ception ou the subject of usury, was made anited the present action against the Appellant exception to, the general rule that the condictjos well personally as the legatee and hieir of indebiti is not given to, the debtor who lias~adame Cousineau his mother, and against paid a sum of inoney with lis eyes open.ephir Dorion, Iiis brother. In this action it This exception wvas made because it ivasas declared that aithougli the deed of I ith strangely thouglit that usury was forbiddenovember, 1845, stated that £4,875 liad been by the laws of God, parties Wvho took it beingid to the DeBartzch family, in reality they liable to a criminal prosecutipn in France, and~d only received £ 3325 tiebalance, £1,550, to excommunication. These antiquated no-ing retained by Dorion, the attorney of Mad. tions rested upon principles wli are nowvusineau, as usurjous premium. upon the known to, have been erroneous. Stil, itinu; and a dlaini was made to recover back would be the duty of the judges to, yield res-m the Appellant as representing Mad. pect to, the law and to aid a party in recover.'usineau, the sum of £5,329, which it was ing money thougli paid voluntarily and in aeged liad been repaid lier in excess of the manner highly beneficial to, his interests, ifiount of the loan. the case came under the law. We eorne, then,The defendant admitted in his plea that a to the consideration of the facts.n of £1,500 liad been paid to Iii by the As to Zephir Dorion, brother of the agent*rowers, but lie alleged that this sumn was who managed the boan, there is no prooftretained out of the capital of the loan against himn wliatever, and therefore the,de by lis mother, but that it was paid to action against him should have been dismissed.a by the borrowers as an indemnity for the Tlie real actor was J. Bte. T. Dorion, Whosof his time, and for lis trouble in nego- carried the whole matter through. 1 ara con-ing the boan, and that lis mother, or him- vinced th-at lis niother knew nothing of theas lier ]egatee, could not be held respon- usurious transaction. He admits that liee for it in any way. Tlie defendant also re- got more than six per cent., and that lie pock.sented the long period of time tliat liad eted the surplus. His admission miust be?sed before the plaintiff instituted the taken against Èuiself. The case would then
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