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Court of Appeal.] [Nov. 13.

Unon appeti from the order and decision of the Queen's Bench Diviaiorb

if6 P.R. 96, the court was equally divided, and the appeal was clisniissed.

P>er HAGAI&TY, C.3.0., and OS ,J.A. :The order should be reversed,

Per BURTON and MACLENNAN, JJ.A. The order should bc affirnied.
14'. R. Rldd(ell for the appellant.
J.A, Macdonald for the respondent.

Court of Appeal.] [Nov. 13.
CouiTis,;,. Drji)i).

Cosis-Order as la, tender Ritie 1170-" Good cauese Cîiéoa our-

A mzen déig Ptule 1.274, qPp /îca ati of.- A/ppa11- Ag i c iliut n1f a-i'tes,

Under Rule 11i70, zz t stood before the arenclinent Made by Rule 1274, a1

Divisional Court had the power to makc such order as to costs as nîight seem

just, irrespective o~f Ilgood cause."
jlyers v. Defrit's, 4 EN.D. 176 .11arsien v. Laasisre, etc R. WV Co.,

7 Q,.B. D). 64 1, fol Io -ved.
Ila<nd v. Toiv~nshiýO of Amaizth 16 P.R. 3, pred
Where similar motions are madle ta the same court in two actions, and the

parties in the first agree that the decision in the second shial govern, thetie is

nothing to preclude an appeal in the first action, even though there is no apptial

in the second,
Per MACLI;NNAN, 3.A. :Rule 1274 wvas inapplicable ta this action, which

wvas trird before it came into, for-ce.
PV j!. Dougýlas for the appellant.
Ay/es-wortk., Q.C., for the respondent.

NIEARED1TH, J.1 rNOv'. 13.

l'URCE1i. v. BERGIN.

coisFa/u e stab/ish w'-ot Jewmnanied as 'ct/

Where the person namied as an exectitor in a written instrument failed, in

the final resait of this action, to eâtablish it as the kas 0ilo h ettr n

* the court of Fist resort refused ta order that his costs iincurred therein should bc

paid out of the estate
Ie!tl, that the court of fist instance could not miake an arder for payment

out of monays paid into that court by the adininistratom Aendenic lite of these

costs as costs of the litigation, because they %vere refised by the only tribuînal

w hich had jurisdiction to award themi, nor as ctoa.ts and expensps propuerl?

incurred by tbe applicant in the performance of bis doties as executor, becatise

he neyer was an execulor.
W' I. Blake for the applicant.


