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catioti froni "nch drinkitig, the injurions etet shal!
have happetiet

The declar:itiofl sai 's the tlt»f,qî,ýlint, Iby his
servanut, 1 st. fiirnia4he 1 tntil g ive Wooley in the
înn, &o.. intoxicating liquoirs ;2ridly, whereby
he becamc andi was intoxiceteil; 3rdly, aid white
so intoxicateti ho diti assanit, &c.

The furnishing andi giving to Wooley intoxi-
cating liquors in the inn is not tbe sanie as
WVeoley having drunc in the tnn to excets of initox-
icating liquors. Tho declaration shows that the
liquor was tltereiin fnrnished, and 1[zbink it shows,
aise, under the statement, tht white 8o intoxi-
cated Wooley did the act when he *as in a etate
et intoxication from 8uc/a drinlcing.

But in consequonco of tbe omission above mon-
tioned, I tbink, the plaintiff h:is flot shevm a
state of intoxication in Weoley, brought about
by a violation of the act in ques-tion ; for it is
quite plain that the sot requires flot only ihat
the liquor shahl bo furnithed in the ion, b'ut that
that it shall be drunlc in the inn, and drunk there
to ezce#, to constitute, responsibility in the inn-
keeper under tbe 4Oth section ; it i8 the drinking
to excess in thes inn that is the culpable tact of the
innkeeper; an aet which, it is presumeti, be sees
andi knows of', andi against which ho may and
ought to guard, white be cannot prevent the ex-
ces>ive drinking beyond bis own precinots ; and
for anytbing that appears Wooloy mny bave been
furni8hed ia the inn witb the tiqu-er on one
day, and have drank iL to excess 50 miles off on
another day, and ihero have bocome intoxicateti,
andi thon have assaulted McCuriy, for which it
coulft flot ho reasonablo to holti the defendant
liable ; or, for anything to the centrary, tha de.
fendant May have sold to WýoloY fivo galions of'
liquor at one timo, wbo, xay have taken it wh olly
away to bis own bougeo andi there bave hecome
intoxicatoti, for whicb the defendant would flot
have boon answorablo undor the statute.

The words, that tho det'on-ant did what it is
said he did wrongrnilly andi in violation of' the
Temperance Act, mean nothing witbout shewiog
how and in what manner it was wrongrt'u andi in
violation of the sot to do se.

The declaration, thorot'ore, tbough flot in the
nariner argueti, we do flot think contains a suffi-

cient statomont of tacts. from which it may ap-
pear that cause of action bas accrueti against the
derendîtnt.

But it watt argnoti that ne action ot the kind
coulti be maintaineti, howevor the deciaratin
ivas framoti, It was contendeti that ne action
would lie, by the ropresentatives, unI ess an action
would, alln, have tain at the suit eof the parry
injureti against the porson who diti the injury ;
Anti that no such action woîîli have tain lu this
c;%se, first, beotause the assanît andi its conse-
qîencos constituteti a felouy. andi thîer-fore 'no
civil action wai mnaintainLb4le until al'ter the
public off,-nee hati been firât pro,4eouteti; andi
secondly, boctiuse, in conseqePucoe of djeath on,qti-
ing, the person intoixicateti nover became hiable
te a civil suit at tbe instance of the ileceasel

(Ioder the 40tb section it is quito Plain the
Scivil action is maintainable again3t tho intikeep-:r;

but bis sot is net one of felony in auj respect,i
nor a mistiomoanor.

Under the 4 lst sAtion it is very prob tble the
logisiature titi net contemplate death rosulting
in sncb a manner as to amount te a ft-ebny.

The elet. huîwevt,'. provie. tirj the representL.Itive-4 oU tt' d t-j~ ullg; fo>r provision bas
be.,n Mmtî for tIi'" purpole N4îW titis is. a newremetiv agiinst the innkeeper, tofi 1 io flot think
tîne legiejiotiare itîteudel to pqettpieîe til .eie!s
aglîin8t hîm urail after a criinisial prosecuiein
hwi been b-Ld afinsît the person iîîîexicijtelj

Dy ch. 78, 1,e1re wnenti,,ne, anti the corre.--
Pouding act in Eaglanti. the generai rule amnd
policy etf the 111W in all ca&ses within that statute
bave in this respect been altereti.

$5o hv the Carriers' Act (11 Gea. [V. anti 1
Win IV. cl, 68) sec. 8, the plaintiff m îy repîy
that the carriers' servant fefoniously broke the
giots in respect et' which the action i8 brought ;
whicb will, if shewna, entitle hiin te recover
agaanst the, carrier, although the servant lins
flot been prosecutoti criminally.

Tho Temperance Act bas flot been 8o caret'nlfy
franiet as the [anperial. Act alludeti te, whicfi
expressly givos the civil remedy notwithstan-ling
a felony bas booti conititted wbic bhas flot been
prosecuteti for; but I tbink the Temperance Act,
at aIl evsents as against the innkeepor, may in
liko manner bo acted on.

The remody wbîch bas te be pursueti in a cnFqe
et the kinti is said te ho govorneti by the wor'ls,
that the persan who furnishoti the tiquer -shall
be jointly and severafly fiable te the saine action
by the party injureti as the persan. intoxicateti
may ho hiable te." This probLbly means the
same kind et action; anti thon, it is @aid, Liait
only sucb an action îês the per2on injureti coutll
bave hrought against the persan intoxicatei lie
may af se bring agraiust the innkeeper ; anti tlîat
altbough the reprettentatives et' the tioceaseti nay
sue, jet they muit bring ene ef the samo kint
et action the deceaseti conîti bave brouglît if' lie
hati been living; andi that they ciànnot sue for
diamages fer the death nt the docoaisoti, because
this is net tho kinti et action the deceaseti mani-
festly onougb coulti have brought.

No doubt if tho doceaseti hat flot been killeti,
or bat net dieti, he must have sueti the inukeepor
in tne likre mannor as he .might have suedtheib
persa intexicateti, because the statute says they
shoulti ho lable " te the sanie action.') or, as we
read it, te the samo terra or kind et action, joint-
ly and sevorally; andi in such an action the
persan injureti conîti bave recevereti te the full
extent of the injury ho bat suâtaineti, if that
iujury hati beon short etf the total les et life
itselt ln sncb an action there weuld bave been
a perfect measure oF damage for the loss sud
injary actually suqtnineil

If the argument ot the ticeulo 'nt prevail,
tîtero cars be no sndli 'neeiure tif' 'lalinage wilen
tie-îi is cIîu .atil thet nctio)n is brenght
by the r-ep.ieseinîi:ive he-iti-e if t he saine, or
the sanie kini ot' :tLîiî)n it3 to ti brouglit l'y tile
repre,4ttit:itive.4, it ttIdes'tnie kimîl of act~in ooly
wili the deoeaïed otîlti hvd bronghît, tle o,
11,71l icaîjuy %vhiclî have heeri retly sîîstaiiîed
cauin! h coîpen4etti :tîne d'aage frît is Uer
the lite taiken, but tfie dectaseti if sning for his
own personal injury mat have claimoti in si, dit-
ferenit manieut anti tît a lewer standard. yet at si
perre'ily dtcfiaite scale; but Whîtt is the repre-
sentei ive to state as the limit et his or lier cause
of' action, or the extent of the tiamagSe, if it be
tnot for what is activi,1y the cause anti occasion
et' the action atul the amount of the foss ?
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