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cation from such drinking, the injurious act shal!
have happened

The declaration =ays the defendunt, by his
servant, Ist. furvishel and give Wooley iu the
inn, d&ec., intoxicating liquors; Z2udly, whereby
he became and wasintoxicated; 3rdly, and while
80 intoxicated he did assault, &e.

The furnishiag and giviog to Wooley intoxi-
cating liquors in the inn is not the same as
Wooley having drunk in the inn to excess of intox-
icating liguors. The declaration shews that the
liquor was therein farnished, and I think it shews,
also, under the statemeat, that while s0 intoxi-
cated Wooley did the act when he was in a state
of intoxication from such drinking.

Butin consequence of the omission above men-
tioned, I think, the plaintiff has not shewa a
state of intoxication in Wooley, brought about
by a violation of the act in question; for it is
quite plain that the act requires not only that
the liquor sball be furaished in the inn, hut that
that it shall be druak in theinn. and drunk there
to excess, to constitute respousibility in the inn-
keeper under the 40th section ; it isthe drinking
to excess in the inn that is the culpable act of the
innkeeper; an act which, it is presumed, he sees
and koows of, and against which he may and
ought to guard, while he cannot prevent the ex-
cessive drinking beyond his own pracincts ; and
for anything that appears Wooley may have been
furnished in the iun with the liguor on one
day, and have drank it to excess 50 miles off on
another day, aud there have become intoxicated,
and then have assaulted McCurly, for which it
could not be reasonable to hold the defendant
liable ; or, for anything to the coatrary, tha de-
fondant may have sold to Wooley five galloas of
liquor at one time, who may have taken it wholly
away to his own house and there have become
intoxicated, for which the defendant would not
have been answerable under the statute,

The words, that the defendant did what it is
said he did wrongfully aad in violation of the
Temperance Act, mean nothing without shewing
how and in what manner it was wrongful and in
violation of the act to do so.

The declaration, therefore, though not in the
manner argued, we do not think contains s suff-
cient statement of facts. from which it may up-
pear that cause of action has accrued against the
defendant,

But it wad argaed that no action of the kind
could be maintained, however the declaration
was framed, It was contended that no action
would lie by the representatives, ualess an action
would, also, have lain at the suit of the party
injured against the person who did the injury ;
and that no such action would have lain in this
case, first, beonuse the assauit and its conge-
quences constituted a felony. and ther-fore no
civil action was maintainable uniil after the
public offence had been first prosecuted; and
secondly, because, in consequence of death ensn-
ing, the person intoxicated never became linble
to n civil suit at the instance of the decease.].

Under the 40th section it is quite plain the
civil action is maintainable against the innkeepar;
but his act is not one of felony in any respect,
nor a misdemeanor.

Under the 41st séltion it is very probable the
legislature did not contemplate death resulting
in such a manner as to amount to a feliny.

The uct. however, provides for the representi .
tives of the decewsed sumg; for provision bns
besn made for thi« purpose  Now this is n new
remedy agaiust the innkeeper, nud [ do not think
the legislnture intended pustpone all redress
agninst bim until after a criminal prosecution
bud been hid arainst the person intoxicated.

By ch. 78. befure mentivned, aud the corres-
ponding act in Eugland. the general rule and
policy of the law in all cases within that statute
huve in this respect been altered.

So by the Carriers’ Act (11 Geo. IV, and |
Wm. 1V. ch. 68) sec. 8, the plaiatiff m.y reply
that the carriers’ servant feloniously broke the
gnods in respect of which the action is brought ;
which will, if shewn, entitle him to recover
against the carrier, although the servant hag
not been prosecuted criminally.

The Temperance Act has not been so carefully
framed as the Imperial Act alluded to, which
expressly gives the civil remedy notwithstanding
a felony has beeu committed which has not been
prosecuted for ; but I think the Temperance Act,
nt all events as against the inokeeper, may in
like manner be acted on.

The remedy which has to be pursued in a cnse
of the kind is said to be governed by the words,
that the person who furnished the liquor ¢*ghall
be joiatly and severally liable to the same action
by the party injured as the person iatoxicated
may be liable to”” This probably means the
same kind of action; nand then, it is eaid, that
only such an action ng the person injared could
have brought against the person intoxicated he
may also bring against the innkeeper; and that
although the representatives of the deceased mny
sue, yet they must bring one of the same kiud
of nction the deceased could have brought if he
had been living ; and that they cannot sue for
damages for the death of the decensed, because
this is not the kind of action the deceased mani.
festly enough could have brought.

No doubt if the eceased had not been killed,
or had not died, he must have sued the innkeeper
in the like manuer as he might have sued the
person intoxicated, because the statute 8ays they
should be liable *“to the same action, or, a8 we
read it, to the same form or kind of action, joint-
ly and severally; and in such an action the
person injured could have recovered to the full
extent of the injury he had sustained, if that
injury bad been short of the total loss of life
itself.  Io such an action there would have been
a perfact measure of damage for the loss and
injary actunlly sustained

If the argument of the defeudant prevail,
there can be no such measure of damage when
death i3 oceasionel. and the action is brought
by the representatives: beeanse if the same, or
the same kind of sction is to be brought by the

representatives, nud the same kind of action only
which the deceased conld have brought, the lggs
and injury which have been really sustained

cannnt be compensnted : the dumage felt is for
the hfe taken, but the decensed if suing for his
own personal injury must have claimed in n dif-
ferent manner and at a lower standard, yet at
perfectly definite scale; hut what is the repre-
sentitive to state us the limit of his or her cause
of action. or the extenr of the damage, if it be
not for what is actunily the cnuse and occasion
of the action anl the amount of the loss ?




