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missions received by the company upon sales of suburban pro-
perty, sucli as the Schafer Syndicate sale; but -the defendant
company contended that no "commission" was earncd or eol-
lectcd by the company; that they hought the property and after-

wards sold it at a profit of $13,000. LENNOX, J., however, -was

of opinion, agreeing with the Referce, that, upon the evidene,

the $13,000 was to ail intents and purposes a commission and

nothing cisc; and, if it were otherwise, that the plaintif 's agree-

ment with the eompany, properly construed, meant 5 per cent.

on what the eompany should make, whether as commiission

strietly or as profits; and hie was entitled to the $650.-IIeld,
also, that the plaintiff was entîtled to $229.50 upon the Garden

City sale, as reportcd by the Referee; the sale of stock was

equivalent to a sale of the land.-But' hcld, in respect to the

Ashley sale, that the Referce had crcdited the plaintifT with

$400 to mucli-the plaintiff was entitled to a percentage lipon

the commission actually rceîeivd by the eomipany and to rio

more; thc item of $532.03 shoÙld be redueed 10 $132.03.-The
defendant company appcaled against the Referce 's apportion-.
menit of costs. The decision of bhc Referee ought tiot to be ia

bur-bed. Coste were not in his disposai by the order of refer.-

enc(e, bat the parties agrecd to leave the question of eosts to

imii-bo substitute the Referce for the Court. This voluntary
arriangemecnt ouglit not to.be read as giving either party two

chanices. If it was only meant bo sc what he would say about

it, a rigit, to appeal should have been rescrved. In any case, it

rotild flot be said that the Ileferee did not exercise a wiÎse dis-.
crection. The redluction in the amouat allowed 10, the plaintif,ý
however, opened the question; and the Judgc had 110w to con-

sdrwhat shoùld be donc as to costs with bthe case as il now

stood. As a malter of diseretion, having regard to all the cir-

cumsbances, he lefI the costs of the action and reference at $189,
to be paid by the defendant eompany. No costs of the appeal,
A. Bicknell, for the defendant company. A. W. Holmested, for
the laintiff.


