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it s-ees fit otherwise to cross. If the land belongsý to the
Grand Trunk Co., or if it bas a lease of it, the Janwes Bay
Co. eau proceed in the method required by the liailway
Act. So far as the Canaadian Pacifie Ce.'s application is
concerned, it does flot sein to me that any order should be
made. The cornpany did flot apply witbin the time provided
in sec. 32; the line lias been there for years; it does tiot
affec.t the track of the C. P. R.; it goes umder it; and, so
far as we have any reason to believe, it cannot affect it in
any way. There does flot scem to be any ground on wbichi to,
m akeû any furthcr ordcr in tbat respect. The application of
the James Bay Co. is granted; the application of the C. P.
R. Co. is dismisscd."

There is no0 doubt that defendants hiave built their railway
-upon and across plaintiffs' right of way under this viaduet

Pcfendant.s contend that tbey biad a rigbt to do so and to
continue the same there- (1) under the reservation con-
tained in the deed conveying the right of way to plaintiffs,
defendants claiming titie through Robert IDavies, whio dlaims
throuigh plaintiffs' vendors, the Taylors; and (2) uinder the
order of the Board of Railway C-m)ioesdae th
January, 1905.

Plaintifs' deeà reserves "to the said vendors, their sac-
cesseras and assigna, the right of way under the said bridge
as nov enjoyed by the vendors, subject to the right of thé,
said company at any time te :f111 up sucli part of the said
bridg,(e as may be doxie without interfering witb the privilege
bereby reserved."

The company covenant " that they will forthwitb carry
out and execute or cause to be carried ont ami executed t'ho
accommodation works particularly specified in the scn
scheduile bereunder written, and will nt ail fîme:sheatc
maintaifl the samne in a good and sufficient state of repa);ir."

The second scbcd'ulc, 11n so far as it affects the question,
is as foIIows :-" rFTwo under-crossîngr, for farming purposes,
one near the houndary liue between lots 12 and 13 in said
2nd concession, and the other about midway between the
Denison line of lots 13 and 14 in said 2ndi coneession, aud Ms
sbewn on the sketch thereof hereto annexed.">


