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power to give the defendant relief, and we &il Court of Excbequer lseid that the writ itself
think lie was wrocg in rnoking tihe order te migbt ha amended, but that tire copy couid nct.
arreet upon 2ueis an offidavit," and so thse court If 1 bad to choose between theso aeemingly
ordered the priooner to bc dis'charyed, but did confiicting cases 1 should have rio besitatiorr in
mlot set aside the erder or the copias. adopting Macdoc.ald v. Moriock ; but it is nlot

New ini neitiser of tise cases beore me is the noessary, for tsvo eao ,-rsbocause both
suminous framed in tise shape which, os it of tniese cases were befere the C. L. P. Act, ansd
appears to me, is required by 22 Vie, eh. 22 sec. lire not, I apprebeud, of riucli weight as liusiting
31, although i hotis cases new ai lavits are the powers of the court or a Judge as to arnend-
filed. TVhe sunsmonees in both cases oeil uipon moints since the passing of that Act; and secondly,
the Plaintiffs respectireiy to show cause why tisai assuming Jfoore y. )iayass to ho stili a hind-
tire judicial act of the Juidgo making the ordor ing autisority, it is mufficierit for the, purposei of
shouild not ha set asido. This, as above stetd, the case beoe sue, fer the writ bcbg, amended
appoars to me to ho anr error, and 1 shatl net to conforas to the copy, a)l objection is rernoved,
assume a jurisilictiosi which 1 tbinik 1 have and ind2ed the copy is the mo~re perfect of the
flot, to set aide tise JuJge's ord 'r or the copias te'o, ais containing the Cliristiai Deames of the
issiued thereurider for any defout or iusufficiouoy plaintiffs instead of the initial iciters of their
(if auy there bc) in tire ontra pen whiol, the nomecs. 1 tisini tisai thero is ne0 doulit thatbosis
Judge makiug the order in eoch camo oxercisefi thse Judg2's order ard thse cupias may ln ibis res-
his judivial funictions:or for any cuber cause. pect be amcnded, te conformi te tise cepy s;erved.

la Dumir v. Busby, all the new matter intre- In Fo'Jcard v. IV.ztubb, 1 P. & F 376, 11P)1, J.,
duced by affidavits was expressly waived and refused te set asido a writ cf summ isiS &%il
withielîl frotu usy consideratiou, tie defendant also writ cf capias ripou the ground of irrogu-
electin- te resi ripou tise alieged in.uffieecy larity in that tbe sumamons wa's wroagly testod,
of the nutrs usdbfretl ude n the Thomcs Lord Camapleli," and tise copias
variance betoreen tihe copy cf tire copias aud tise Thomas Lord Carriubeil, Knignî."
original arud the fisct thot neither affidavits or The recuit therefere is, thot in Panuer et ai. V.
fiat are entitled in any court, in preforence te tise Busby the sumniens muet hu discharged, but 1
plaintiff cbtaining an enlargerneut to maet thse shal flot givo tise olajutiff any c. sts, for I have
affidavits fiusd ou defendanit's belhaif. With no desirQe te countiance or encourage the carre-
respect te tbis case, I wisfi te observe, bow- lesonoss isplayed, botin luhos descriptiorr cf 1 ho
ever, tisai 1 ar cf opinion, tlist there is notbing residlence cif tise dopous'nt King iu eue cf thse
*whatcver iu the objections contained in tbhe %M-davits, riud in net taking tho proiration of
heada cf objcction iu thse sommrons abeve num- comp.sring tire original copias svitis tise cepy ho-
bered 1, 5 sud 6, atie 1 brave bein itutlori8e il by fore handiug it te tise sherifi' for executîiu.
C. J. ilagarty te say suit ho relusei te grat the lu Black v. WigZC tise enummons muet aise he
bus-imeus upen the suggestîi of ilisaffliency in dischoarged for tise reasen already statcd, viz,,that
the st.ateaient of the deisi, and tisai be was sur- the fr.auce of tise summoucis asits that tise judicial
prised te Sund bis corne te a sommons ilnvolving Jc f ie Ju.dge wbo made the order shral ho set
tisat objection. Elilerhy v. W allon, 2 Proc. Rep. asiîde,,,ýi an dees net ask tbe relieof indicated lu tise
147, lateiy foilowed in Moiloy v, &Siai, 6 C. L. J. Statue 22 Vieo. eh. 22 sec. 31,

N.S. 294, by Richards, C. J., is an answer te the ýLodl theaframne of the surmena hee different,
2nd, 3rd sud 4th objections. It oppears te me te Is ýeuld have beld in ibis case that thc plaintill"
lio as much tise duty of thse Clerit cf Procees, afavt orpiy te defeudauit's, s0 riispleue in
(whe aloe cou detes mine eut of wisich court tish yjgeîte substance cf thse latter, tbat 1
proces is te issue,) as it is cf tihe piaintiff, te sec could net hsave dlisaisarged tise prisoner ripou
that the affidovit is estitted iii tise proper court the ground contained ins thse affidlavits ;anid as
wben fiied ou the procesa isquing,aud 1 caunot sec te thse objection that nao cause of action is stated
ony goed reason wisy lie sisould net ontitie the sufficiently, rny objection te rejview the decision.
affidavit witlheut aury eider, upen tire omission of tihe Jssdge wris mode thse order wenid have
beiug diseversd. Als te tise order it8eif, irben been the sio as it noir is, oee tbougii the
modie. it coud net be detertnined in whiai court frame of tbe quirmns bad bec in tise irords of
te entitie it, cor dois the statuts say that il shahl the Act, for tihe di-charge of thse prisoner froin
be enîitled; and in the presesit case, hein,, en- eastody Tho oniy cain liacl, as' it seemes te
dlorsed on the affidavits, I see ne occasion for its me,tise Judgo te ivhom an application te discliarge
having auy separate titie frcm that contained in the prisouer from enstedy is made riuder tisa
the affidartit, whess ihatileinserted. Astte Ti proviaiens ef the Act, upeou the saule mate-rial
objecticîs-tse variance isetieeu the copy and offiy as iras befere tise Judge mukiîsg the ordor,
the original capias, doubtless if the objection ho ssou i assume the rigbt of disclsarging the
sufflicut, the arrest may ho set aside, notwitis- 1 prisener, irould ho tbe casHe cf a usauîfest d(fect,
st'anding tise opinion 1 have expressed as te issy appeariug fin thle maiersal ueesary te be ssepplied
haviU ne jorisdicîion te revicir the de-cisien Io rail thle jsodirial fanrtioc itl action. For
of tise JTudge who granted tbe eider ripon tise exemple, thse statute, 22 Vic. ch. 24 sec. 5, re-
imaterials befere hima. ln ill'acdonad v. ileriliok, quires that tise couses ripou or lu respect of
2 ID. &i L. 963, whiere a defendaut iras de- whiicis a Judge may act, shalllie presenird te
scrihad lu a copias as "1Mortieek," aud in tise htm aspen «5'davit. Noir if a paper pnrportiug
coîsy as IlMortiake," it wais isoid that the copy te be au affidavit, contaiuing abundant motter te

mig it ba amended. lu a subsequent case, More warrant the makiug thse eider if tihe affidavit isad
'v. Magac, 16 NI. & W. 95, wre tbe defondant been sirorn, ho proentedt te a Judgc, but Ît lu
mas arrested under a catpias addressed te tbe fat shouid contain ne jurot, or no consmissioner' S
.Sheriffs inateadl cf the Sh/eriff of fiddlesex, tise or cuber persou's naine as having adminis-


