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1 am not prepared to say that if the facts on which this applica- { that on the Bth September, 185, nn ultas flers fucias iszued aguinst

tion is grounded had not all exixted and been knuwn ty tive plaiu-
6iff when-he took issue on the first plea, that I should not have
been strongly inclined to strike cut the plea and let the uotice
stand es prsyed. But what the plaintiff did, be did with full
krowledge of the state of facts, and I think 1 cannot properly
alfow bim to change the pusition he deliberately assumed in order
to eutitlo himself to give potico of trial in that frst particular,
and yet nltlow the notice to stand.

At tho same 1ime I think the plaintif bas roade a strong and
an upangwered case agrinst the plea. 1t seeks to raise an issne
which in conscicoce and good faith tie defendant, after his attor
ney’s letter, ought not to be permitted to set up; and 1 am wmil-
ling 10 make rn ovder to strike it out, and give the plaintil leave
to sign judgment, unless he prefers to take an order to add the
proposcd equitable replication. In either event the costs to be
costs in the cause. I think 1 ought not to go further.

It ia trae that the plaintif will most probably lose the nssize.
Parties very often press this consideration for or agaiast an apphi-
cation, and it is under certain circumstances to be weighed; but it
is only to be considered as gecondary to the other matters urged
and submitted.

Qrder to strike out the first ples.®

McNioer v. Bagpe.
Judgntent—Satiyfaction— Inlerpleader—Selting aride proceedings=-Furiies.

On the 25¢h February, 1858, defeadant gase n cognovit 1o plaiatiff. On the 27ty
February. 1853, julgment was entored on the cognorit. On the 3lst March,
1853, defendant made a ¢ha tel morigage o favor of plaiatiff On the b
January, 1832, pisintsll gave defendant & curtticato of the discharge of the
Judsment.  lo 18S9, dofendsit’s bruthsr axecuted 8 mortgsge in Savor of platn-
uff for $2000. Defendant futt Cansde 1o 1858 0o the 8th Swptember, 1359, an
alas fi. fa. gonds was issuad on the judgment of Tth June 1882 an ahar
plures i fa.goods was Isxuad on the mmw judcment. A quaatity of flovr way
reized voder gliag plurees oxes on. This £ 02 was ¢lalmed by . & 8. These
upon an ioterpeader lono. between K. & 8. ay plaintifle, and the execu fon
creditor av defendant, wax directed. The jury fouud that the Sour was not the
property of K. & 8. and 20 found agsiast them. A summons was oblaluad,
calito; on plaintifls to show cause why satiefaction should not be entered un the
roll, the writs of sxecution and {aterpleader order and procecdings thereundes
et axide, and todaclare she taterplesder bond glven by K. & & to be partand
parcel of the anw s of 2. ndanl

Rdd, 1, That the execution delitor was notantitled 1o mova in the cause In which
Sudment was ahlatned sgaingt him, o xet axide the Interpleader order, &c., the
asme being betwesn the exccution creditor and stranpers 1o the cause.

Hetd, 2 That the execution debtor bad bo right ta Yo heard In the interpleader
suit, the result of which establishad nothing 1o aflect bislutereat.

Hed, ], Thattha suthority tn ose the executian detitor's pame o make the applt-
aation did nos efther 21608 1ho exacutinp dedlor's right in the malter. or ens-
Ula the persens authorized W move for thefr own relief o 3 cause to which they
were o pasties.

Heid, 4. That under the special clrcamatances of the rase, defendant wax not ene
titled to have the summ-ns wade absolule, oven 10 the oxtent of havisg satls-
fact}on entored oo the roll.

Beld, 5. That the spplication todaclaro the Interplesder bond assets of the cxeca-
tion dedtor, would, If grantsd. be not anly an extension of the equitable juris.
diction of a comumon law judge, but o Jtself uttesly unwarzastable.

{Charsbers, March 31, 1564.)

Tho defendant obtained s summons, calling on the plaintiff to
show cavse wby a writ of alias gluries fi. fa. against defendant’s
goods, issued in this csuse, and all preceedings had thereunder,
should not bo set 2side, and satisfaction entered on the judgment
roll; sud to sct aside an interpleader order herein granted, sad
dated 16th January, 1863, which dirceted sn 1ssuo between Benj.
Stedman and Thomas Kelso as plaintiffs, and Joha McNider as
defendant; and to rescind nll proceedings had, and the judgment
entered thereon ; and to declarc the interplender bond given by
Stedmnn aml Kelso te be psrt and narcel of the assets of the
defendast ; and that MeNider should be precluded from enforcing
that bord. on the grounds that the judgmeot in this cause waa
discharged by McXider before the issuiag of the said olias pluries
flers facias: and that the judgment was {raudulently prosccuted
by McNider as sgainst defcndant, snd as kgsiast Stedman and
Kelro.

It appeared that judgment in this cause wa  _.cred on tho 27th
February, 1898, on s cogaovit dated the 25th »f the ssme month;

* Plalntiff after the enter of the record astruck out the jlas, and had » vargdice;
bat hie prooredings 1o the Wrm Hllowing (1asd terz) were set xsido for drrogu-
tarjty~~Xps. L. J.

goods ; and on the Tth June, 1862, an alius pluries fiers fucras wag
issued, uader which, it would seem, fifty-two barvels of flour wero
seized ; that Stedman and Kelso claimed them, and oa the 15th
January, 1863, an interpleader order was made to try thesr right
to this floar, in which they were made plaintiffs, and the above
named pinintiff was wade defendrot; that at the following assizes
the trial was postponed Ly Stedman and Kelso, on the ground that
the defendant Baker wns a material witaegs for them; that the
cause was tried at the then following asmuzes, but without defen~
dant's testimony, and o vendict was rendered for the plawntiff in
this case against Stedmno and Kelso, and judgment was eatered
thereon on the 1st December, 1863, and execution issued for costs.

The principal foundation for this applicatioq was, that the plain-
1iff signed and guve to the defendant a paper in these words: I
do bereby certifg that & judgment rendered in the Queen's Bench
in fuvor of John McNider agatnst William Bnker, for the sum of
£213 63, and registered in the Regiatry office of the county of
Hastings, has been discharged  Dated Belteville, 12th January,
18569." This was witnessed by Morgan Jellett, who made uﬂidavi{
of 1ts execution on the same day, before his brother R. £, Jellett,
in whose writing the original was drawn.

The defendant siso, on the 31st March, 1838, executed 5 chattel
mortgage to the plaintiff, covering a large amount of personsal
property, among which was all ti3 household furniture, to secure
the full sum of £244 9s. 1d. with ioterest, payable on the 30th
June then pext, which mortgage was filed the next day in the
proper office.

The defendant represented in his affidavit that he gave this
mortgage, at plaintiffs’ request, in satisfuction of the judgment,
and not as collateral security ; nud that the plaintiff thereupon
gave him the above discharge. The defendant awore he neglected
to register this discharge, though it was sworn to for registration
by the very attorney who issued the writs of execution in faver of
piaintiff against bim.

The defendant also swore that thig chattel mortzage was after-
wards fully satisfied, and that he recollected distinetly having a
settlement with the plaintff early in 1859 ; that he procared his
brother-in-law to give pismtft & mortgage for nbont $2004, which
plaintiff accepted in full payment of all defendant owed him, as
well as to cover cortain advances which plaintiff was to make, nnd
did make ; and that be {defendant) left Canada in November, 1832,
and wos then largely indebted to Stedman and Kelso.

The summons wag granted on two sffidavits; one merely stating
the proceedings in an interpleader guit; the other, mado by Kelso,
stating the fact of plaintiff’s judgment, and that it was « fully
poid and discharged,” as sppears by the writing already set out;
that the defendsnt abscouded from the Province abeut the 21st
November, 1862, being then largely indebted to Stedman and Kelso,
and that heis still indebied to them in the sum of $7000; that when
ho absconded be left bebind bim, among other things, abont fifty«
two barrela of flour, all of which were seized under the alias
plurier fi. ja. in this cause, which was issaed by Morgan Jellett
while plaintifif and defendant were absent from this Province;
that bo end Stedman claimed the flour; and, after atating tho
result of tho interplender suit, he gaid that Robert P. Jellett, who
wag attorney sod counsel for the present plaiatiff, threatened to sue
them on behalf of plaintiff. ou tho Yond which they gave to the
plaintiff auder the terms of the intorpleader order for the payment
of the value of the flour, if the issue were decided against them.
He further stated that be applicd to defeadant for authority to uso
bis name in an application 20 sct aside the alias plures £ fa , and
received an snswer giving bim authority, aud stating that the
judgment had been paid and satisfied.

The defendany, ia bis affidacit, atated he had authorized Stedman
and Kelso to use Ins nswme io this application.

. B. Morphy for plaintiff. Jokn Boyd for defendant.

Draren, C. J.—1 have not been able to find any authosi*y for
an ¢xecutiop debtor morving, in the cause in which judgment bas
heen recovered agaitst him, to set aside aa interpleader order, the
issue and judgment therern, and the execution founded op such
judgment; which order and subsequent proceedings wero beiween
his judgment creditor and certain strangers te the first cause, who



