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Actions for Ma/ic ious Prosecut ion.

of counFel. it was not suflicient to protect the prosecutor, if he did

flot exerCise reasonable care to, ascertain the facts in reference to
!he allegcd offence.

The question arose in cideatally in HorsÉ/y v. Style, 9 Times

L. R. 605 (1893). This was an action on the case brought to,
recover damages for the wrongful registration of an inventory and
rereipt as a bill of sale,- which was flot a bill o! sale, whereby the

plaintiff was injured as alleged in his credit A verdict having
been awarded plaintiff, on aippeal to the Court of Appeal the

verdict wvas set aside and judgment ordered to be entered for the
defexidant.

Lord Juqtice Esher, AM.R., in delivering the judgment of the
Court of Appeai, saîd: "That the defendant had used the law,
which said that a person wiho iva- the grantee of a bill of sale
could register it. The defendapnt ad an inventory and receipt
%viich his solicitor advised himr sheuld be registered as a bill of
sale. T-he defendant, therefore, wvas using the iaw% relating to bis
of sale. It must be taken that he usý,d t'ýe lawv erroneo'isiy,.
Thaw was not enough to make hin hiable iii this action. It must
be proved that hie used it maliciouslv and ivithout reasonable and
probable cause. It could ilot be said that thiere was a ivant of
reasonable and probable cause, for bis solicitor advised him to
-e g i.ter it. 'l'len as to malice, that %vas doing a thing from an
improper and indirect motive. There muwt be actual malice. It
was. flot elnough that there sheiild be le-ai malice, if there w~as
sucli a thiing. The learrned judge, therefere, was 'vrong iii telling
the juiry7 that ina. e iii fact w~as not necessary. In the present
ca,;c ail the witiiesses iad :,een called and no further evidence
cotild bc griven, und no evidence of malice had been given. There
%vas 110 use iii sending the case foi- a new trial, and judgment must
be etiterc-d for the defenidanit."

In Peck v, Peck, 35 N. B. R., P. 484, it was shexin fle charge
cponi which plaintiff was arrested was made on the advice of
counsel, but it was further shewn the defendants did flot disclose
thc facts fui]>, tý, him. A verdict having been found for the
plaintif a rule for -4 nonsuit or new trial wvas refused b)y the court
en banc.

T hîc foflowving general rules should be borne strictlv iim mind
1. lu actions for malicious prosecution, thie plaintiff must

aihege and pi-ove absence of reasonab;e and probable cause and


