
« sumption that the subsequent underwrite» subscribe the policy from the oonfldenoe repoeed by 
•' the» in the «kill end judgment of him who* neme they see .tend diet in the policy and from 
“ their belief that he had duly aeeertained end weighed all the eireumstanore material to the ri*."—
1 Arnould, p. Ml ; 10 Pi*, 402 ; 1 Petere, 8. 0., 188. It ie tree there ere limitations to the 
rule, as “ that it ia etriotly condned to thoee matter* of intelligence relating to the eubjeet insured, with 
“ regard to whi* it ia reaaonabk.to euppoee that the drat underwriter would require information and 
“ without will* it may be preenmed he would not hare aubeeribed to the policy." The rule is also 
cenlned to the drat underwriter, and to underwrite» on the aame policy. It bee net been extended, 
ner ia the preeumption on whi* it raets made applicable, to underwrite» on a eeoond policy on the 
Mae interact* and risks, «êtes»—aaya Arnould, p. 637—perhape, it could be clearly shown that the 
eeeeud policy wae fraadulentiy obtained by the exhibiting of the drat. Duer, «8-9 ; Tibbald ae. 
Hall, 2 Dow, p. e. 282. This latter remark ehewe that the rule ia not altogether abeolute «gamut the 
admission of erideoee to eeatain fair dealing between the parti* and meting authoritively upon the 
broad legal principle that fraud annula contract». 2 Duer, p. 673. The rule, with ita restriction» 
and limitation* of English decisions, ia adopted ee unqueetionable, rfnd Mr. Duer, with hla usual 
perspicacity and learning obeerfee :—“ In the United Staten, although from the disuse, almost total,
“ of prirate underwrite», the application of the rule ia now of rare oeeurrenee, It* validity has been 
“ often recognised ; aad, however stnyigly we may be disposed to question the aufroiency of the 
“ reasons on whi* it wae introdueed, It stands oa too drm a belie of precedent and authority to be 
“ now shaken. I oonfeee my own adherence to the rule, on thd ground e/ reowe ae icell a* of 
“ authority. I regard the presumption on whi* it ie founder s! reasonable, sound had practical.

“ It springe from acute knowledge of men. and of the usual mode in whi* b usine* ia conducted,
“ and, as will appear hereafter, h ie the very presumptions on whi* other decisions, of whi* the 
*' propriety and wisdom have never been doubted, are solely planed aad can alone be vindicated." 
Now, this is made to met upon presumptions only: how can eu* presumption» be reasonably refused 
their operations la this earn, under our legal system? The aggreyte insurance, whereof that of the 
Defendants was a part, ms in eflbet one ineuraaoc, * originally contemplated and designed by the 
Plaintiff; the inffuenee of the ineurenee «Mated with the Equitable Company, ae the drat insurer, 
muet have been lislt by the Defendants, and the benoit of the Plaintiff"s frise and fraudulent misre
presentations to that first insurer, may not in reason be refused to the Defendants under the circum
stance* of the cnee. It may be that the fir* policy may have been exhibited to the Defendants, or 
c*er frets adduced, showing that or other implications again* the Plaintiff; * til events frise repre
sentation and fraud have been pleaded to this action, and the preventing of the introduction, in limine, 
of testimony tending to support these allégation» aad the rejection of the question^ proposed to the 
witness* Tale and Luna, appear to have been at lea* prematura and not consonant with law, the 
more so ae our legal system ie rndre enlarged than that from whi* we derive our eqmmeroial law of 
evidence, because it partakes more of the Equity than the common law principles in practice in 
England. A casual reatark upon the 6th objection, that all material representations had been made 
by the Plaintiff to the insurer will suftee. It is quite true that all su* matters are withip the sole 
province of the Jury and uot for the Judge to express his Judicial opinions upon them, and thereby 
in «fib* to substitute his opinion for their findings. It is undeniable that the Judge cannot pa* 
either upon the existence or extent of misrepresentations pet in Issue as matters of 6*. The same 
oheervulions apply to the llth objection ae to fret of Plaintiff"» concealment in relation to the hall of 

the filalakoff. It ie uot, however, meant to be assarted that Judges are preeluded from the expression 
of their own opinions to Juriw upon frets submitted ; but even then the latter are independent of 
eu* opinions, and themselves weigh the effect and impoitance of the evidence adduced. In a recent 
earn in England in 40 Eng. Rep. p. 868, it was held that strong comments by the Judge to die Jury 
on frets of the earn was no ground for a new trial; and Polio*, C. B., mid—" I know of no rule of 
" morality whi* tells a Judge that he is not to make observations on the evidence in a cause. He 
“ may tell the Jury it is strong or weak, if really it is so. I can go farther and my it ie a dereliction 
“ of duty if he do* not."-*2 Duer, 886.—As to concealment and Its legal bearing upon the insurance, 
it maybe observed that where there ie entire good, frith, non-disoleeuree are not to be deemed material 
simply that their communication might .have excited suspicion in the insurer. Where there waa no 
intention to deceive, but the non-disoloeure was witheld solely from the conviction of ita unimportance, 
it should appear clearly, in order to avoid the policy, that the frotp would have been deemed material 
by every prudent underwriter * really embracing the risk and justifying an increase of premium. 
The insured should not be required * the peril of hie contract to anticipate all the suspicions that 
might arise in the mind of the insurer, by disaloeiag frets whi* he reasonably believes ooeli have no 
effect in varying the rieke he desired to cover. It ie true that an erroneous belief will not protect him ; 
but the error, wholly unmixed with fraud, that ie to deprive him of an indemnity, ought to be con
clusively ertsHiehed. The 18* and 14th objections refer to the ruling b the first instance, by whi* 
the decision of the Jury upon the value of the subjects was to be based on; “ their mtrinne table t> 
“ be made ont from the m'demie of Merritt aad the Engineer* ; aad, ie the eeetmd testeacr, that 
" their raine woe to be the fair safe* at tie time of lie lorn, unaffected by local circumetancee or by 
“ other a raids» lui cans* of depreciation:’ The DWeodsnts evidenoe of the market price and sale
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