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.Executors were named in the wilI, and it is at their
that this application is made. They suggest that there 1
an intestacy, and ask the opinion of the Court as to th(
construction of the will.

The heirs of the testator as at the date of the deati
wvidow contend that they should take the property a.,
intestacy at that time. The heirs. of the widow aise,
that there was an intestacy, but that it must lie deait wi
the time of the testator's death, in consequence of which
Thomas, who was then the testator's heir, was entitled tc
in reiàainder after the life interest of the wvidow. On h
dur-ing lier lifetime, his mother became his heir, and hier 1
now entitled. 11

I thinkthis latter view is the correct one. The widov
have the income and enjoyment of the property for the
her natural life, unlesa she re-marrîed, "for lier support
the support and edueation" of'the son Thomas. Ther
furtlier provision that if she re-married then the use an(
ment of the property should be given to the son Wo be helc
lutely aud for ever"l on the day that lie should li of the
of twenty-one years. Shc did not re-marry, sud there is ri
provision in the wil devising the property to him at hie
There is a provision that if hie should die ýa mninor ther
death or re-inarriage the property should be otlierwise

Thiere will bie a, deciaration that, spart from the pro,4
the will for the life estate of the widow, there was an ir.
Oue lias then to apply the ruie that the "heirs and nex
are Wo be ascertained as at the death of the ancestor,'
which lias application to "!realty, persoualty, and to i
f und." See Ousack v. Rood, 24 W.R. 391. The testato
at his death was his son Thomas; aud, lie having died un
and intestate during the lifetiinie of his mnother, she bec
heir. On lier deatli, intestate, lier heirs becamne and are
to the property in question.

It was also argued on behlf of lier heirs that ther
residuary devise by implication to tlie son. There ie
mudli to lie said in favour of this view. Sce Re Brai
O,L.R. 642. The resuit would in the end be the saine.

The ceet of ail parties te the application ivili be pai(
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