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wherein, in the absence of a written contract, is
the contract of sale te b. foundT The actual
sale teok place at the auction, the ternis of
wbich, accordiug to the evidence and the flnding
of the jury, were fairly and openly anoounced at
the epeuing of the sale, that there weuld be ne
warranty. Tbis was at the sanie tume repeatod
by the vendor. Assuoeing that the plaintiff did
net hear this aunouniceusent, It was no less pub-
licly made by the auctioneer and bis principal,
the vendor. This waq a plain declaration by the
seller o! tbe termes upon which be iuîended to
contract, notwithstanding any thing which there
might be in the catalogues distributed nnnouncing
the intended sale

It appears to me, under these circumqtances,
that the contract muet be taken te bave cern-
meuced wheu the ternis o! the sale were aunounced
te the general publie by the auctioneer, et the
commencement o! the auction, and euded, in 50
far as tbis particular beast is concerned, when
il was knocked down te the plaintiff. If the
seller or the auctioneer was sueing plaintif' upon
bis contract of purchase, as in Eden v. Blakce (1 3
M. & W. 614), it migbt be, perhaps, that the
plaintiff could object that the catalogue bad
deceived hini, and that be had net heard the
ternis announced, te the effect that there would
be ne warranty, &o. But boe the case is rever-
sed, for upon tbe plaintiff lies the orns o! proving
that wbat is contaiued in the note, extracted
froin the catalogue, not ouly is a warranty of
the nature insistcd upon, but that it was cou-
tained in the contract upon which be purchased ;
aud it was net if (as Eden v. Blakce establibhes)
the vendor, before the sale te the plaintiff, mrade
a deviation froni tbe terms stated in tbe catalogue;
and tbis we think ho did do effectually, wheu, se
found by the jury, the auctioneer made the an-
noncemniet, at the epeuiug of the sale, which
was proved in evidence here. Upon the authority
ef Tapimna v. Tan queray (15 C. B. 180), I thiuk
that the application te nensuit tbe plaintiff, if
the verdict bad been in bis favor, should have
prevailed, for in the preseuce ef clear evideuce
s te the ternis of sale, as announced te the
general public, we could not, upon an allegation
that the plaintiff had net heard the aunounce-
ment, freni auy thing whiéh appears bere, imiport
into tbe contract -of sale witk him, a terni wbich
a bidder, who had beard the ternis of sale,
could net have elainied te be part et hie cen-
tract, If he bad been the purchaser instead et tbe
plaintiff. If the plaintiff intended te insist, when
the beaet was knecked down te bis bid, that the
represoutatien new relied on anieunted te a
warranty, and that ho purchased upen the faith
cf it,' il lay upon hiu te show that the represen-
talion e relied on, was in fact iniported into the
actual sale whicb took place at the auction : this
ho bas failed te de, aud I ses ne ground whatever
for disturbing the verdict. The fallacy cf the
plaintif'. argument, as il appears te me, consista
in attributing te the catalogue the oharacter et
the conîmnet et sale, which the plaintiff, upon
whem the erns lies of establishing lb. centract,
des net show il te have beon; whereas, on the
contmary, 1 think the evidence sufficiently shows
that il was net. The ruIs therefore muet be dis-
charged.

Rule di8charged.

Ex RECL lMOMtLLENl V. CORPORATION OIF CARADOO.
Municipal corporation--Baundarij of road alloa ace.

Beld. that a municipal corporation has no0 power to declare
certain posts planted by a surveyor te be the true
boundartes of an original road allowance which they
direct to be opened. They may give a description of
the boundaries, but ouglit flot to declare such boun-
daries to bo the true boundaries, such being then a
matter in dispute.

[22 C. P. 356.]

In Hilary Terra last, F. Osier obtained a rul
to shew cause why By-law No 176, intituled,
"lA By-law to open the Bide lins between 8
and 9, in 2nd concession north of the Longwood
Road, in the Township of Caradoc," sbould flot
be quashed, with costs, on the following grounds:
1. That the counicil bnd no power to pass such a
by-h w ; 2. That the by-law was void on its face ;
S. That if they had the power, it was net a proper
exercise of their discretion. and that they should
have left parties interested in the boundaries of
the sideline to ascertain the sanie by action.

Affidavits were filed on botb sides.
The by-law was passed l8th November, 1871.

It recited that it was desirable that the aide rond
between lots 8 and 9 in the 2nd and 8rd conces-
sions should be opened up, and according te a
survey made by one Springer, a Provincial Land
Surveyor, said rond wai bounded as follows, &c.,
&c. It then enacted that said rond, as dsscribed
in the by.law, sbould be and was tbereby declared
to be the sida road betwesn said lots 8 and 9, in
the 2nd and Srd concessions, &c., and that said
road should be opened on 18th Noveniber then
next.

A contest had exieted for several years between
the proprietors of lots 8 and 9 as to the true
position of the allowance for road between the
lots. For some yenrs there had been' a line
travelled as the road. and 'public money and
statute labour expendsd thereon.

In 1867 the counoil bad the ground surveyed
by Mr. Springer, and in bis view the true road
allowance was sonie rods furtber west than the
travelled road, and one Enteman, acting as path.
master, and ethers, entered on McMullen's lot,
No. 8, aud commenced cutting trees, &c., on the
supposed new liue of rond.

MoMullen brought an action against him,
whicb was tried in the fall of 1869, as a ques-
tion of survey, and a verdict was recovered by
MoMullen, which was upheld by this Court on
motion. This was against Springer's evidence.
It was alleged that Batenian was interested,
and that by bis intoreat and influence, the
ceuncil had espoused bis side of the quarrel, and
after passing a by-law in March, 1869, which
was quasbed by this Court, no cause being shewn
against it, the present by-law was passed.

The affidavits were voluminous, and bore al-
most wholly on the question ef survey, each side
producing a good deal of testimony.

In Enster Terni, J. H. Cameron, Q.C., shewsd
*ause. No iunry is dons to any ene by this by-
law. If the ceunicil preceed te open the aide
lino, as defined by tbe by-law, they wýlI dÔ it St
their peril, and the question niay be tested in an
action against them: sec. 205, Municipal Act

The woight of evidence, on the affidavits filedt
ir in favor of the lino as epened by the council;
therefore the Court should not interfere in this
smmary manner, but leave the applicant te bis
legal remedy. On the former application ne
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