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neither wife nor widow. If the testators
Will had run “ equally among the surviving
spinster daughters of my sister-in-law,” it
'eould not have been suggested that widowed
daughters were included. The past parti-
ciple of the English language must, however,
If uged like an adjective, always lead to ok-
Scurity, and to use it with a negative prefix
Intended to have the effect of “ not,” simply
18 to be guilty of a solecism as well.—Law
Journal (London).

SUPERIOR COURT.
SHBRBROOKE, May 5, 1885.
Before BrRooks, J.

La Baxque NaTionNaLe v. THE EasTeRN
TowNsHIPS BANK.

Cancellation of Mortgage on Insolvent’s Property.

Prr Curiam. This is an action to compel
radiation of a pretended hypothec created
Y the registration of defendant’s judgment
4gaingt one W. W. Beckett for $29,202.72,
terest and costs, alleging that said W. W.
kett is indebted to plaintiffs in the sum

of $33,000 for a note given them, and was so
ndebted in November last. That on the
19th November last (1884), being insolvent,
made a transfer of his property to one
ling for the benefit of his creditors; that

Y, plaintiffs, had then sued him, their
action being returned on the 6th of Decem-
ber; that on the 11th of December defond-
ants also sued him for their debt ($29,200)
nd on the 12th of December obtained judg-
Ment upon their confession, and registered
i 8 judgment against the property men-
o°n?d in the return; that this was done to
its an undue preference, and they seek
Tadiation on the ground that it gave no
Preferential hypothecary claim to defendants.
ten defendants have not pleaded, but con-
mt themselves with stating at the argu-
y Dt that, under Art. 2023, C. C., if Beckett
ere Insolvent no hypothec was acquired by
the Tegistration of their judgment, but that
» defendants, had a right to enregister;
the Plaintiffs cannot now ask its radiation ;
» tl{pd are premature; they should have
Ay ;> and if defendants sought to obtain
%dvantage, then they must contest, and

defendants were not bound to radiate on a
notarial demand.

Articles 2148 and 2149, C. C., do not apply.
What is registration? It is a claim of hypo-
thec. Articles 2026, C. C., et seq., declare
that legal hypothecs only affect properties
mentioned in notice. (Notice in Consoli-
dated Statutes, p. 388.) This notice must be
given by defendants. That is, they ask that
the property described may become bound
and affected by the general hypothec under
their judgment.

The facts are undisputed. Beckett was
insolvent; he was sued by the plaintiffs for a
large amount, some $33,000. He made an
assignment on November 19th, declaring
himself insolvent. The defendants sued him
on the 11th, and on the 12th, on his own con-
fesgion, judgment was rendered and regis-
tered by defendant asking preference by
judicial hypothec. The plaintiffs complain
of this, and ask that the pretended hypothec
should be radiated.

The codifiers have not changed the law
from what it was under chapter 27 of the
Consolidated Statutes. They say (page 62,
vol. 3) that they have added a few articles
and suggested a few amendments; that it
was on this article only they deemed it ne-
cessary to offer any special remarks. They
do not refer to this case, but to the Articles
2148-49 and section 42 of chapter 37 Consoli-
dated Statutes of Lower Canada, and Article
2159 Code Napoléon.

By chapter 37, C. 8. L. C, section 42, the
right of action seems to be limited to the
debtor, but our code says it may be urged
by any party interested.

The defendants claim a mortgage. The
plaintiffs say: “You have none, but your
claim is prejudicial to us; cancel it.” The
defendants say they had a right to enregis-
ter. What does this mean ? That they had
a right to a mortgage on the realty. Is this
true? It is not. Their claim is that of a
mortgage created by them by registering a
judicial hypothec which does not exist.
They had no right to it. But they say:

“You cannot now claim radiation.” (See 31
Laurent, p. 149, sec. 174, pp. 1545, sec. 179,
pp- 157 and 182 ; La Bangue Jacques Cartier v.

dvie, 19 L. C. I, p. 100, Court of Queen’s
Bench, 1874.)



