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which was still unsatisfied and undischarged,
snd, also by a writ of fieri facias against the lands
snd tenements of the said VanVelsor and others,
and which, at the time of the said election, re-
mained for execution in the hands of the Sheriff
of the County of Kent, having been delivered to
him on 1st April, 1869, and these incumbrances
were much more than the value of the gaid pro-
perty. ‘

A number of affidavits were filed on both sides,
on which there was much discusssion, but the
main facts necessary for the consideration of the
case, and on which it turued, as found by Mr
Daiton, weie as follows: That the defendant was
assessed as above, at $170: that the mortgage
spoken of was entirely paid before the election :
that the sbove judgment was paid or assigned to
the defendant since the election: that, at 8oy
rate, since November last, the defemdant bad
in his possesslon goods liable to the execution to
an amount greater than the amount of the judg-
ment ; but both the writ against goods and lands
still remained in the sheriff’s hands,

John Patterson, for the defendant, shewed
cause. The defendant having paid the mortgage,
that ohjection falls. The defendant has goods
sufficient to cover the execution, and as the writ
against goods must be satisfied first, the writ
against lands is really no incumbrance.

O' Brien for the relator. The defendant bas
up to the present time pretended that these in-
cumbrances were bona fide charges on his pro-
perty, and it is only when it suits his purpose,
that they are pretended to be paid or assigned;
but the f£. fa. lands is in fact an incumbrance,
even if there are goods to eatisfy the claim, it
binds his interest in the lands, though no ssle
can take place until the goods are exhausted.
[Mr. Dalton—Can the fact of an incuntbrance on
the property, whereon it is sought to qualify, be
taken iuto consderation here?] The statute is
tilent on the point, butit contemplates the neces-
sity of the candidate having a property qua'ifi-
cation : see 29-30 Vic. cap. 61 gec. 70; and in
Blakely v. Canavan, 1 U.C. L.J N. 8, 188; it
Beems to be taken for grsnted that the incum-
brances are to be deducted from the value a8

rated. There is, however, no express decision
on this point.

Mg. DALtox.—Bubstantially the defendant
was quaiified. Is he technically so under the
statute ?

At the time of the election the judgment and
the writ against lands remained a charge. TO
satisfy that judgment the defondant had goods,
sufficient in amount, and & writ upon the judg-
ment against goods Was in the hands of the
sheriff.

Tbe enactment as to qualification is sec. 70
29-30 Vic. cap. 51: ** The persons qualified to
he elected Mayors, Aldermen, Reeves, Deputy
Reeves, and Councillors, or Police Trustees, are
such residents of the municipality within which,
or within two miles of which, the municipality
or police village is situate, as are not diequalified
under this Act, and have, at the time of the elec-
tion, on their pwn right, or in the right of their
wives, or proprietors, or tenants, a legal or
equitable freeiold or lensrhold, rated in :heir
own pumes on the last revised assessment roll of

1 4
| rigbt of their wives, a legal or equitable freem"

such municipality. or police village, to at osst
the value following—(Then follow the amou®
in different cases, and in this case to $400 f"f”
hold, or leasehold to $800.) * And the qualil
cation of all persons where a qualification
required under this Act, may be of an est®
either legal or equitable.”

Now if the defendant’s assessed qualiﬁcmiw'
of $470 iz to be uffected by the charge of the
fa. lands, that is, if the amount of the judgme?
is to be deducted from the assessed value in 6° "
puting the amount, it would perhaps be diffict
to decide that the possession of goods by the de
fendant could avoid that resuit. For tbO“"
the goods must first be exhansted before
lands can be sold to satiefy the judgment, or ev®
though the defendaut had money in the bank
that purpose, still, if liens and encumbra:.ces ¥
to be taken into acoount, the fi. fa. lands, so 10%
as the judgment is unsatisfied remain a lien—!
it would perhaps require some expresa provist
to enable me to set firet against that lien 0'::
countervailing assets, and thus to free the 187

But can charger of this nature be taken i%.
account at all ? I have looked for cases upon !
point but find none—I find the point taked
argument, and in one case noticed in the j '3
ment, but never that I can see decided. v

The words of the statute are, * have at !
time of the election in their own right, or in

or leasehold, rated in their own names o8 »
last revized assevsment roll of such muniolpﬁj
&s.” If the clause means such a thing, no ¥
is said a8 to the value beyond incumbranced
any thing at all of value, except the valu'd
«rated” by the assessor. The facts necess® o
in strict grammatical construction are, that th
sliall have the estate at the time of the elect!
and that it was rated in their names at the PL
per amount on the last revised assessment rol
But how is it held in anslogous cases?
the case of voters at municipal elections";"
right depends upon the 75th section (now "i
by the Statute of Ontario, but not as affec!
the present matter)—they must be severaﬂ]:”‘.
not jointly rated on the then last revised 85° g
ment roll, for real property held in their Oy
right or that of their wives, as proprieto""y
tenants—and the clause declares such rativ
solute and final. Certainly in this case the ™
permits no enquiry into incambrances. )
The only oath that can be administered ;(
freebolder appearing on the roll to have theF
per qualification is, that he is of the full #
twenty-one years, is a natural born or natur®
subject, that he has unot before voted at that® 1
tion and that be is the person named in the 1}"’,
see Reg. exrel. Fordv. Cottingham, 1 U. C. L- é“-
8. 214; Reg. ez rel. Chambera v. Allison, 10 *4l)
Then as to parliamentary elections (secti’ o
the law is as I take it the eame. The red")s
ment is, that they should be entered on “"/ ,
revised assessment roll, as the owner or 0€C%> {
of real property, of the actual value M'b"'
encumbrance affects the right. There ¢88 16’
enquiry as to qualification except as to th? ™"
tity of the party with the name on the rolt v
I will notice two other cases where tbe 3 i“
lature has inténded an opposite effect, 8%
expressed it very clearly.




