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-any correlative duties of the clerk of the Divi-
:sien in which cach bailiff ig acting, that the
: affidavits of service may be made before any
vcommissioner, and not necessarily before the
+clerk, and the commissioner’s shilling will be
-a legitimate part of the fees chargeable on the
«Bervice,

A -subsequent secction of this Act, gives
‘power to the judges who may hereafter be
-appointed for that purpose, to make rules for
‘the guidance of clerks and bailiffs, and in re.
lation to their duties and services and the fees
therefor. This Board will. doubtless take into
careful consideration as well the defects in
“former procedure, as provisions for the more

-convenient working of the practice under thig
Act.

T
SELECTIONS.

———— e

COXNVICTION UPON CIRCUMSTANTIAL
LVIDENCE.

The injustice of convicting persons of capital
-offences upon circumstantial evidence has been
-a fruitful theme of d°scussion time out of mind.

We believe it is now generally conceded that
-crimes diminish in a country in proportion to
the mildness of its laws, Evils certainly arige
“in havinglaws on the statute-book which are
at variance with the universal instinets of
“mankind, and which are therefore continual
evaded. Theabolition of a bad law is attended
with less injury to a community than itg con-
stant evasicn.  Heinous crimes are usually
committed in secret, and the proof, therefore,
Cois necessarily circumstantial, Evidence go pre-
carious in its nature should indeed be closcly
scrutinized, In Scotland, long ago, they re-
fused to convict of capital offences upon such
evidence; and in England, since the conviction
and exccution of Eugene Aram—upon whoge
character and the circumstances of whose
death, the versatile Bulwer founded a readable
novel, and the gifted Hood wrote a touching
poem—the courts have been prone to analyze

carefully a case resting entirely upon such
evidence. it wi

stantial evidence,
was missed. The corpus
proved. The concatenation of circumstances
which led to his conviction is among the most
peculiar and remarkable on record.

In the trial of capital cases there are two
time-honoured maxims which have always
obtained. (1.) That circumstantial evidence
Jalls short of “positive Proof: (2.) That 4 45
better that ten guilty persons shoulq 8scape
than one innocent person should-syffer, The
first qualified by no restriction or limitation

_ 18 not altogethgm true. For the conclusion
that results from a concurrence of well auther,.-

years after Clark
delicti wag not

T

ticated circumstances, is always more to be
depended upon than what i8 called positive
proof in criminal matters, if unconfined by
circumstances, 4. e., the oath of a single wit-
ness, who, after all, may be influenced by
prejudiee, or mistaken ; and if by the word
*“better,” in the second maxim, is meant more
conducive to general utility, it would also seem
to be unsound. And here we may endeavour
to ascertain clearly what is understood in legal
parlance by “circumstantial evidence.” It
may be observed that, every conclusion of the
judgment, whatever may be its subject, is the
result of evidence, a word which (derived from
words in the dead languages signifying “to
see,”” ““to know,”) by a natural sequence is
applied to denote the means by which any
alleged matter of fact, the truth of which is
submitted to investigation, is established or
disproved ; circumstantial evidence is of a na-
ture identieal with direct evidence, the distinc-
tion being, that by direct evidence is intended
evidence which applies directly to the fact
which forms the subject of inquiry, the fao-
tum probandum: circumstantial evidence is
cqually direct in its nature, but, as its name
imports, it is direct evidence of a minor fact
or facts, incidental to or usually connected
with some other fact as its accident, and from
which such other fact is inferred, Upon this
general definition jurists substantially agree.
For an illustration, then, of direct and indi-
rect evidence, let us take a simple example,

A witness deposes that he saw A. inflict a
wound on B, from which cause B. instantly
died. This is a case of direct evidence.—
C. dies of poison, D. is proved to have had
malice against him, and to have purchased
poison wrapped in a particular paper, which
paper is found in a secret drawer of D., but
the poison gone. The evidence of these facts
is direct, the facts themselves are indirect and
circumstantial, as applicable to the inquiry
whether 2 murder has been committed and
whether it was commited by D. The Jjudg-
ment in such a case is essentially deductive
and inferential. A distinguished statesman
and orator (Burke's Works, vol. IL, p. 624),
has advanced the unqualified proposition that
when circumstantial proof is in its greatest
perfection, that is, when it is most abundant
In circumstances, it is much superior to posi-
tive proof. At one time great injustice was
done by condemning persons for murder when
it had not been proved that a murder was
perpetrated. The now well-recognised princi-
Ple in jurisprudence that no murder ean be
held as having been committed till the body
of the deceased has been found, has terminated
this form of legal oppression. A common
cause of injustice in trials for murder is the
prevarication of the party charged. Finding
himself, though innocent, placed in a very
suspicious predicament, he invents a story in
his defence and the deceit being discovered,
he is at once presumed guilty.  Sir Edward
Coke mentions a melancholy case of a gentle-
man charged with having made away with his




