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a rule similar to the present-as when the officer went to exe-
cute the fi. fa. he found the goods already seized under a
distress for rent, and after remaining ten days iu defendant's
house he withdrew. Plaintiff sued out a ca. sa. without wait-
ing to have the fi. fa. returned. La Lawes v. Codrington
7s. 6d . was levied ner the fi. fa. (Not so ; Sir N. Tindal
referred to Hodgkinson v. Whatey.)

Wilson v. Kingston, 9 Chut. 903: Fi. fa. issued: the
retura stated a Ievy of part, and that goods and a bease of the
value of £ remained iu the Sherifi's hands unsold. Plain-
tiff sued ont ca. sa. for resid ne, and the Sherifl 's return thereto
reciteut the former fi. fa. aud returra, and statedl that the gonds
and lease haut been sold for £- less than the debt; but il did
not state any return by the Sherifi what bail been doue with
the gonds and lease. Per. Cur. IRecital insufficient-and
until Sheriff finally returned what had been dune with the
property, n ca. sa. for the supposed residue could legally bc
issued.

B/a yes v. Baldwin, 92 Wils. 82-BRoss v. Cameron, 1 Chamb.
Rep. 21: Fi. fit. to Sherifi issued l5th of May, 1846, under
which he seizcd divers gonds and made £84 15s. 2.d. It was
returnable on Ist Easteï Terni thon next, but svas nt in f'îct
retumued util 3lst August, 1846 ; auud on l8tlî July, 1846, a
Ca. sa. issued, returnable on the last day of Trinity Term. The
defendant was under these circurastances discharged.

Hodgkinson v. Whaieley, 2 Cr. & J. 86: Fi. fa. sued ont
and levy under it ; ail of which weat to satisfy the landlord's
dlaim for rent, except 17s. 6d., which went towaruls the expense
of the execution. A ca. sar was also sued out and defeadaut
was arrested on it before the fi a. was retumned. The Court
set aside the arrest. Bayley, B., remarked: "cNo doubt both
"4miay issue together, because the practice is flot to enter them
"a n the record if nothing is dune: but if you execute one, yen
"cmust make the entry of the returu of that before you eau
ilaward the other. Here there has been a seizure under the
"Ifi. fa., and if an action of trespass were bronghit for the
"lseizure you wvonld have ta jnstify under the fi. fa."ý

The numerons cases cited have satisfied me that the second
application-male in onsequence of the prior one having failed
fromn defects la the affidavits, flot merely ia the titie or jurat,
but in substautial parts-shoult not be eutertained. Lt xvas
attempted ta take this case ont of the ordiaary mile by the
statement of the permission of my brother Hagarty. A sirnilar
suggestion wvas made in 7 odd v. Jeffrey, and xvas thus replied-
ta by Mr. Justice Patlerson: IlWhat the Jndge may say on
"iimportnnity of being content that the matter shonld be recun-
"4sidered, is of noa consequnce.11

of his gonds had been levied an, A similar conclusion may
be drawn here fi-arn the defendants giving the Sherjif natice
that the only article seized was nlot bis prnperty. On the whole,
1 gather from the cases: that the Afil. and the Ca. sa. rnay
issue together; that if the fi. fa. is inoperative and cannot be
and is flot execnted for want of gonds wbereou ta make a levy,
that it is nat aecessary that it should be retuned ; that an inef-
fectual seizure on gonds ot hiable tu the executian, although
they are defenu1ant's property. does not render it necessary to
retumu thefi. fa. before execnting the ca. sa. ; and that xvhere
a defeadant represeats that property seized as bis belongs ia
fact ta another person, in consequence of which the seizure is
abaiudoned-he canant set np that seizure afterwards as ren-
dering it aecessary that the fi. fa. shonld be returned before
he coul(l be aru-ested on the ca. sa.

1 think, therefore, the sumrmons must be discharged with
costs.

]Ross ET AL V. BRYAN ET AL.
Bail-A2owaeice of-Ioufficiency Yajlidavit of juiifîcatioï as Io arno flt-

m»ue.
[lu1 chambr. Aprfl 15. 1856j]

Application by one of the defendants ta have the bail ta the
limits put in allowed.-Snmmous dated 21id April, 1856.

Causa showu.
Reserved.

DRAPER, C. J. C. P.-Tbe'affidavit af justification is cleariy
insufficient. The mule as laid down la t he books of Practice
is, that the bail must justify la double the sum sworn to, nnless
that exceeds £1000; and then that they shoutd each justlfy in
£1000 more than the snm swomn ta. Bail put in after judgment
mnust justify ta dauble the amount of tihe sum recovered. (2 Chit.
Rep. 73.>

la the prescrit case one of the bail dons not jnstify lu as large
a sum. as that recovered, and the other in a soin ranch less
than double the sum. Iauleed acIdiug interest to the debt, and
the ca. sa. is endorsed tn take intere.4, the whnole suin swora
ta by bath bail is less than double the debt aad interest, taking
noa notice of cosis.c

The bail piece is also defective for want of -a County being
named in the margin.

Application refused.

SPENCE v. DRAKE.

r Iekly alloivaii,-How Io be Jocd-Suggestici/< ul .
Independently of this objection, I arn af opinion this sum- (110 Chalud cis.)

mons shonld be discharged on the merits. Miller v. Parnoell This was an application on behaif nf the defeudant, calling
shows that though a fi. fa* be sned ont y et. if it be tnet acted ou the pleintifi to show cause why hie 8-hnnld not be discbarged
upon, a ca. sa. 1may be exeu-uted before the fi. fa. is retarned fmom the cnstndy of tbe Sheriff of Middlesex (on writ nI Capias
or retumnable. Bdmunds v. Ross, and Dean v. Warne, go issuet un the cause) for nnn-paymeut nf weekly allbnwance,
further and show that an ineffectual attempt ta execute tlie and ou grounds disclosed iu affidavits and papcrs filed.
fi. fa. ou gonds already nder seizume, as by a dis-tress for,
rent, <Ines nt make it uecessary ta returu the fi. fa. before After cause shown and Jndgrment reserved-
execnting the. Ca. sa. And Knight v. Caleby gues stili futher, DRAPER, C. J., C. P.-I think that a payment tathe ganler
for there a seizure on somne gonds iii uefendlantýs hause xvas ta bind the debtor in custody inust be made on tbe saine ulay
actualiy made, anti the Sheriff rernained in possession some that il would bave ta bave been made ta the debtor himoseif.
ten days or more, anul then withdresv and amested defendant, It is not, in my opinion, the intention of the Statute that the
flot having retnmed the fi. fa., antI the Court refnsed ta di s- gaoler sbould be made the depository in advance of' aný1 inde-
charge defendant from. custody. It is true the goods are stated ânite number of weeks' allowance, and Chat whether e paid
ta bave been of very small vaine; but Hodgltinson v. Wliateley te five shillings on each Monday ta the debtor or ot, it is ta
shows that nothiag turus iupan tbat, for there nnly 17s. 6d. was ho coî,sidered as a wu'ekly paymcunt to tiie debtor ,,, lobe1 as
applicable ta the fi. fit., but yet tiïat sunali sum beig actually .the gaoier lias suifit-seut unds in luis iands; fuor if' So, then
levied, was held suihocient to make a return nf thefi. fit. noces- tliougl the ganler nex or paiil the in.-olvent au> îyliîîg, lic onuld
samy. Theme is another peeuliarity iii Knight v. Caleluy, iot sn long a,; the tino for which the soinf rece:veuî by the
namely, defeadant's own assertion that hoe haut salut the "oods g"anler svould l]ast obtain luis disoharge. The Statute rnakes
to cheat the plaintifi; and the Court lay sorme stress on thait as tle !ganler the debtor's agent ta bind hum by the receipt nI tive
disentitling hlm ta set up as a gruund for his disoharge that any 6hillin gs on each Monday, but no fuithier.
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