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was also set aside, and a tliird trial ordered in flie Michaelinaa
sittings, 1883. The plaintiff not hàving served notice of trial
for tlie next ensuing assizes, the defendant moved to dismnisa
tho action for want of prosecution, conltending Iliat the case
fell within G. 03. XXXV., Rules 2, 4. The Court refused
the miotion. S4emble, flic only reniedy open to a defend&lnt
under such cireunistances is trial by proviso under the old
practice."

It is quite clear that under tlic Comnîon Law Procedure
Act, which coiitaincd a :ornewhat sîimilar provision, fixing thle
time, however, by so many terms, which was 'the me(thiod
of coînputing linie then, the defendant might give a notice,
re<uiring the plaintifr to proceed to trial,-give notice of
trial within 20 days, in default of which judgment mi-lit be
entered dismissing the action.

It was lield in a nuier of cases while that Act was in
force, and under the Eîiglishi Act whieh corresponded bo it,
that where the plaintiff had once taken bis case doîvn to trial
and tihe verdict wliieli was rendered had been set aside, the
R~ule did not apply to compel hini, subject to the penalty of
having his action dismissed, to proceed to trial at the next
Court for whicbh le could properly give notice of trial.

r1here is a case which at first siglit would seem to be in
favour of the vîew that thc Rlule is applicable.

1 should have observed that the Rules are flot preeisel y
the sanie in Ireland, and that the provisions of the Commiion
Law Procedure Act wcre stili in force there, except in so fa r
as thev were varied by bhc Judicature Act, and to that e-
tent tîhe case diflers from this.

ThLe case of Plibarts v. French ics cibed in lomse.n
Langton's book-a decision of the Court of Appeal. Therc
there had been a trial, and a new trial had been ordleed by
the Court of Appeal. A motion was mnade bo that Court to
disiniss the action because the plaintiff had not proceedeý
to trial. The Court determined that il had no jurisd(iction
aiid that the proper forumn to which bo apply was thie Mýastej
in C'hambers or a Judge in Chambers; but there 18 no0 Opin,
ion expresse<l at ail as féo whether the order couldT be, made oi
wliether the Rule could be invokcd in a case of that kiud
lndleed, Lord Justice Lindley, in the few remarks, wliich h,
made at the close of flie case. guards hiniseif, 1 think, againQ
aonv su1ch view. TT(, s'IV-: ',I tbink, there is no doub)t tha'i thi,


