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the purchaser agajust the eneumbrance, and a sum or £503 by way of liqui-
dated damages for non-performance by either was to be paid to the other.
The court held that this did not enable either party to repudiats the eontract
upon paying to the other £500. and in @ suit by the vendor s reference as to
title waz direated, but withe 4t the usual declarationg that the plaintiff was
entitled to specific performance, resorving a right on the hearing on further
direotions to refuse specific parformance in the ovent of the vendor's failing
to effect, or endeavouring to effect an arrangement with the morigagee, which
the vendor slleged hs could make. It was alsc held that the fact of the
vendor being & partner in & mercantile firn who since the exeouttion of the
contract had made a composition with their creditors was not such an objec-
tion as could prevail against the cluim to specifie performance,

Kiimer v. B, C. Orchard Lands Co., 10 D.L.R. 172, [1013] A.C. 319, was
an appeal ti the Privy Council from the British Columbia Court of Appeal.
(2 D.L.R. 308.)

The question on the appeal arose out of a slaim by the respondent vom-
pany-—an unpaid vendor of a tract of undeveloped land in British Columbia—
to enforee & condition of forfeiturs ~ontained in the agreement for sale. By
the terme of the agresment, the purchase-morey was ta be paid together
with interest, by specific instalments at certain specified dates, Time was
deolared to be of the essence nf the agreement. In default of punctual pay-
ment at an appointed date of the instalment of pucchrse-money and the
interest then payable or any part thereof, the agreemert was to be null and
void and all psyments made under the agreement were to be absclutely
forfeited to the vendor; and the vendor was to he at liberty to sell the prop-
erty iramediately. The first instalment of $2,000 was duly paid on the
excoution of the agreoment. The second instalment of $5,000 with interest
as provided by the agreement was not paid on the day fixed for payment.
The Privy Council held that the tase was entirely within the ruling in tbe
Dagenham Dock cass (upra) sad that the court should relieve against the
strict letter of the contract, the arrears having heen paid into court in the
vendor's astion brought shortly after the default for the enforcement of the
forfeiture, partioularly as the strict wording of the agreement would involve
the right to confisoate sume of money increasing from time to time as the
agreement approached completion, in case of default occurring upon asub-
sequent instalments,

Massey v. Walker (1913), 11 D.L.R. 278, was a decision of the Court of
King's Bench, Manitoba. The facts were as follows: The piaintifis pur-
chased from the defendant under an agreement of sale, the lands end prernises
therein desoribed for the sum of $2,700 and made & payment of $100, being
the first cash payment referred io in the said agreement, and entered into
possession of the lands. The plaintiffu made default in payment of the prin-
cipal and interest falling due under said sgreement, and by reason of the non-
obasrvance of the covenants, etc., the whole of the moneys sscured by the
agreoment became due and paysble. The court distinguished this case
{rors B. C. Orchards v. Kilmer, 19 D.L.R. 172, in that in this case there was
sn express stipulation between the parties, providing and agreeing to a means
by which the agresmeft might be put an exd to. Thers was not an zuto-




