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HARSV. PECK-McBBtIDIC V. HOWARD. [Ontario.

Mr. Cowper (Mowat, Miaclennan, and Dow-
Dey), contra, cited Lesson v. Higgis, 4 Prac. R.
340 as shewing that the Ejectment Act being
now separate from the C. L. P. Act is flot sub-
ject to sec. 333, subsec 3, of the latter Act, under
whicis thse judges are empowered to make iules.

MR. DALTox.-Tis is a motion to set aside
the notice of trial, this being an action of eject-
ment, on the ground that no issue book bas
been dlivered, and je founded upon thse opinion
that the Rule of Court of last Hilary Terni, isy
wbich the practice of delivering issue books ia
discontinued, does not apply te an action of
ejectment. *I think that i t does appiy and that
this summons muet be discharged.

When thse rule of Trinity TErm, 1856, (No.
83) which established thse practice of delivering
issue books, was adopted in thjs country, the
Ejectmnut Act was incorporated in the Coxumon
Law Procedure Act, se that that rule applied to
ejectmnent. There is nothing therefore in the
recitals of the ruie of Hilary Terni last.to idi-
cate that it was not ineant te apply to ejectment,
and thse words of that mile cemprehlend eject-
ment.

But thse power of the Court to mnake such a
rule as that of Hilary Termn ]ast je questioned,'ud it je pointed out that iii thse Consolidation
cf thse Statutes, the Ejectment Act je dissevered
tram the C. L. P. A et, and placed in a chapter isy
itself, and that thse powers to miake miles gis-en
by thse C. L. P. Act, are for thse effectuai execu-
tien "of this Act."

Suppose it je to be so-tîe power to make
ruies for the practice of the Court whien isot con-
trary to any provision of express iaw, je in the
Court sud je incidentai to its genemal authority
--see sec. 337 of the C.L.P. Act wliere this
Power je expressly resemved. More particularly
je this se with reference to thse action of eject-
ment which is said to bie a creature of tie Court,
and again tiîis powem is expressiy meserved by
thse 77th section of tihe Ejectmreiît A et.

But then it is urged that thse 35 Vict. cap. 19,
sec. 1, enacts tiat thse piaiiîtiff inay dlaim a
jury, and ''ha slilex to bis issue book, aud
on thse day of sel-vice of thse sanie file in thse
office fin whîici the writ of siiiflmeîîs issued
a notice for jury. Cei'taiiily thse Rule ef* Couit
does not repval the Aet, aiid 'vas not intendel
to do so, and ciiiiiiot by impl1 ication or otiîrwi se
take away thse plaiifîillfs riglit to a jury. Tcii
if thse luractice uf deli verilîg isstie books is dis-
us(d by coiiip.teiit ,îtlîîiity, xshat illust follow?
1I nay suiggust th;it"iler thse service of the
noticee xnay possibly bc dispecnsed witlh, the
plaintiffhaving flled it, or as thse requiremient of

thse statute that it should be eerved with the
issue book is merely iutended ta mark the stage
of tise cause in which tise plaintiff should serve
thse notic 'e, more probably that it would bie held
that the service of tise notice may be made at
any tinse wisen tise piaintiff could, under the aid
practice, have servcd thse issue book.

1 muet discisarge tise sunimons witis casts.
Order accordingly.

IN THE COUNTY COURT OF THE COUNTY
OF YORK.

MOBRxnF V. HOWARDn.

Clerk of the Divi8ion Court-Action egainet.
Bel, that it is flot necessary in action against a Clerk -

of a Division Court which charges, that he, "as euch
Clerk, mnalicioualy, &c., issued a warrant of co)mmit-
ment," to allege that fi wuase an sued without the
order of the judge.

This was an action brought againet a cierk of
a Division Court, tise material avemment in thse
declaration iseing, " that thse defindant as such
clerk as aforesaid, mnaliciously, and without
reasonable or probable cause, issued a warrant of
couniutent, " (whicis was set eut), aud tise plain-
tiff was arrested themeon.

The defendant den'iurred because tise declara-
tion did net aver that thse defendant issued the
warrant «Iwitsout the order of tlie Judge of tise
said Division Court."

DARTNELL, J. J. 1 think tise deciamation
shews a goed cause of action witheut these
latter womds.

Thse nî of the Cîci' i'le Courts are min-
isterial. He je a public officer, snd tise provi-
sions of tise Con. Stat. U3. C., appiy te bim.
Thse Act reý res the deciaration te state tisat
tise act cemplained cf wae conimitted ''sali-
cieiisiy and without reasonable or probable
cause." The issuing of a warrant witisout
Judge's ordler, would probably bie primna facie
evideuce ef niicie. Tiiere was notising te pre-
vent thse def iîdant frem, pleading the Judge's
eider as a justification; or te plead neot guilty
by statute. Iii Dri'e v. L'iley 20 L. J. liep. N.S.
C.P. 264,'].5 .Tur. 1159 sud il C. B., 434,
it wils iwld, tisat thse clerk is a inere minis.
terial ififcer. aîîd avas îîet lhable in trespasb for
implriSûnînenf',t iinder a warrant reciting a isad
erder, snd that lie eeiîid plea, iret guiity isy
sttts, anîd give tlie special motter in evidence.

lu that case Jervis, C. J., was of the opinion,
that tise Jndge's order was obiigatory upon

C. L. Cham.]
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