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Hints to Witnesses, in Courts of 
Justice.—% a barrister.

(ContinuedIrom our last.)
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It is always important, in rela­
ting the assertions or admissions of the 
parties in the cause (particularly the con- 
f ssions of prisoners in criminal cases,) 
to adopt the exact language which the 
parly used. Substance is •an unsatisfac­
tory thing in civil cases» and in criminal 
o *ht never to convict a prisoner. 1 he

a method is for the witness to put 
it nself in. h • sit uation of the party, and 
Mate his ve ry language (as nearly as lie 
can recollect .its m /A? .first person. A 
dltncss foot^r'titers into tins dramatic 
form#nitd is in this manner less liable to 

,put words.itito the party’s mouth, which 
he-tliilnoL actually make use of, than ir 
he were it porting his speech in the 
thiril prison.

VIII: Unpractised witnesses make 
i mxka difticitliy of proving a person’s 
ijéiud-vvritieg then they would, if they^ 
were (luff impressed with the knowledge’ 
that, uuh-ss th< v actually saw the mkn- 
uscripi or si 11 Uure in tpiestion written, 
they tanmopswear 'positively that it is 
thv l^ad-writing of the person, and-,that 
in a court of iu-ti<;e they are oply cab 
led «non to .‘.wnîï ns. to .their ViV/f/*thdV- 
it is ha lid-writing. If they have ever 
spoti Jpni write his name oi an 

eMir I tavc eorresoj

this is a compulsory obligation ttpbn him 
to produce all such as he lias in his pos­
session, -and which lie has no lawful Or 
reasonable excuse for withholding ; and 
of the validity of this excuse, the court, 
and not the Witness, are to judge* But 
the witness cannot be compelled, under 
this writ, to produce any paper which 
constitutes depart of his title-, or the pro­
duction of which would expose h^srTo 
an action.j*

XI. Where à. witness Resides ont of 
the town in which the trial Lakes place, 
so that, he is obliged to travel, :n orner to 
be present thereat, he is entitled to he 
pai'd his expences before lie is compe1!a-> 
d e to oy^n his mouth ; or he may after­
wards maintain an actio* for them a- 
gainst the party win/1 suhbœnas hidl ; 
and this, though he may not be* examined 
on account of his refusal to glye evid^fee 
unless his çxpenees are-paid j;.» ,/Ciui tlie 
court of Common L’leaV' vvill not grant 

•xan attachment ^rattisf a witness for Tio: 
obeying a snbpoêti* to attcti i.; a 'trial, 
unless the whofç. necessafy exp-fnees of 
t he journey, to and from alite place of 
trial, and of tlie witnesses necessary stay 
there, he tendered with the subfxe a ;§

f®pttn hit

and forwards, or otherwise lie rs not oUi- 
ged lo. ay end. '1 he design of he. wit- * 
nesses to travel on"*Horseback was rea­
sonable : and it was said that the direc- 
t ns Ôf the statute, 5 Eli/, c. 9 Wtiicfl 

quires a tender of ‘ such reasonable 
sumsfor the witpesa’s costs and cltprgr>v . 
according to his countenance and tailing 
as having regard to the distance of Uiè 
places, are necessary to be allowed in 
that behalf,’ was the -guide pf The court * 
in cases of this kind that sum ten­
dered here was much loA-émaR; and so 
the rule was discharggdl^r And Mr Jus­
tice Wrigbji* sai$, that in the court of ' 
Common Plea^-tm attachment against 
.wit nesses,‘fopriot aUemhngW'jjïtl’rsuanee 
of a -sqjbpcena’, was never granted, but 
lia^jjoflfén been refused ; -ail'd ! hough this 

T'oiifVwould censure a wi.pess, yet, if it 
was doubtful whether the sum tendered 
yyassufficient, the court ought to leave 
i he party injured ro his remedy at Jaw : 
that they ought not, in process of con­
tempt, to be balancing too flîccly the ex- 
, e.i.ses <)twtt avellers ; that if a witness 
insisted -.upon wtl.ng post, lie did not ’ 
know tha* the court ought to grant $m? 

-uiltachmuit for, liil non-at tendance, if the

-r
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fourni litm treat aWimil-if hand-writing

to state to the court tl*t %elir/.
IX. Upon the. sabjeSt of drftef, it be- 

copies u itm» ' to Tafce the greatest 
p pants lo inform themselves before they 

cyme iiito the court : a,id foe the pur- 
♦ppse of asferlatn ng and fixing tliese, 

they may have recourse t« âhy cortteui- 
~jf portUToits or other memoranda of .hèir 

m 'oyi^, ofTtpothflf pefBo^sg not <*3,ly as to 
viistl* dtilA f the fact in quAtion, but as 

;y I $0 thai.-.f any other which will Twit ; 
hut then .these must exciie in the mind 
of thfti witnesses an original and iinie- 
deudant conviction tha, such was pje 
pate jpf ‘he fa€t ip oh -sLion ; and must 
•opera# i ft he paiu.re of a refresher ttf his 
<jriemory : for, menu

and xvjiere less is offered, thfe - witness is 
not Ihliged totmslto the courts lil'o-v- 
jug him more when hv comes to vc 
botik ; for -pe. Uai^ the party may pot] grant an attachment, was someobsti 
call him, and then it uny ic difficult f r or contempt in the party.” By tlie 
him to- get home agamj|. * Whftt tha’,1’ ftte beforeTcfefreflte, a penalty ol

VV jÊ£0

person requiring his attendance refused 
to accomodate him witji sut* a passage 
arid that only |pie^foundation to 
grant an attachment, was some obstinacy
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ed eight milex from Chester, to attend in 

A-Oivii aF. tlia.raal of a cause, and two 
'Mtinea|pesu-h were tendered to them, 
but1 they refusal the money, objecting 
that it was too little ; the summoner 
declined to give tlit 111 any more, on 
wj|jch the witnesses neglected to attend 
It was -proved that a horse could not be 
hired for the journée under I/. 8s. (16js; 
was in 1741): aim upon a motion tor 
fRr attachment against them, it-was—H^- 
.sisted.lhat they might have come o# fmt 
or in a cait," that.there was ho uecessitv

ia=

i
y : tor, insjityv of his own (no 

matter hqvv açquirdd) he ntust have.* 
The iu> ivemeutiuued mvlnoaipda he may 
even take into.urn. t vviiu.. hriu, for die. 

' purpose of again i-efreshhi^ his memory 
- - white in th6 witness box. Trade-books
1 fire file inost fiecptent instance s of these 
y assistants to the memory -} but they can 

only be used as such ; and are not evi­
dence of themselves, prthe fstfets tTieyt 
record, f

for a hors#’; but that if they hail hired 
horse.-, such expenses runs! Iwne been 
paid before th^j vvt• nestis, would have 
ho< n ob'kted to be sworn, and therefore
they ought to hâve eome up. âmut the 
vomj s-tid, that a man is not hound to 
miT Ibv'jiayih'/iii u >n H,v trial» (The 
party, "h» would jiave the hennit of a 
wit uesTs- testimonyT riiusLptender hirti

I t * — , . - ■ ' r » . ? — fr.... cnmuiwiiiii^.a IV I list. 03X If a Witness be served wmi a sub- bef#re <uni*»i8sioiH is of bdnkmpi lu lie examined touch-
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out l|ie means of lakiog the journey, it may tie 6o excuse 
far jÿil obeyjng the summons, * K-ul, 319
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is giveipfor the nqp-attendance of thé 
witness siApâ-naed, and als^ a further 

^compence directgd -0 be yielded tothe 
party grieved, “ by the discretion of the 
Judge of the court, out oT which the pro* 
cess shall l*e^awarded.-” This further 
recompence, it is decided*, must he as­
sessed by thè Cdttrt, out of which the 
process itSued, and hot by the Judge or. ‘ 
jury at nisi prills. The current of ac- 

^ ons, no iced in the booksTor this species 
Of def mit, is upon the statute f but Lord 
^Jansfield says, “ An action will TiS%p#f 
damnes against a material witness, wlia 
absents ^mself vfithopt téiy excuse j 
hut. that rn«gt be* an "hetion upon the 
oase.”f In a very latg case, the Court 
of Common Plc^vefused an attachment 
against a witness who, being subpoenaed, 
without particular notice when the cause 
would come on, in A he course of his 
third dày’s^Uendançè left the court, to 
attend to urgent business’,in hîs trade*,

his absence, and the plathtiff was non* 
suited for want offris evidence. Apd so, 
hôpgh the .witness was induced to leave 
he conrt.-by the jepf%sentation of the 

-adverse attorney .A The subpoena should 
he served on the witness a reasonable 
time before the day of trial; fbr wit­
nesses ought 1to have $r copyenierit time 
to put their own affairs in i

• Pousl, 560, t IS Bail, IT, (o)

-*«•

order, as
15 Taunton, 890.
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