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In the rment euae of King v. Smithê (tiupra) the tacts werc
as follows. The aocuaed, being a peace officer, wau endeavouring
to arrest, without a warrant, one Gans, a maïi whom he, on reason-
able and probable groundR, believed .to have been guilty of atealing
valuable furs frein the shop of a inerchant tailor, Gans, on cateh-
ing sighit of the accused, ran away. The accused pursued hlm
and lu an endeavour to effeet his arrest fired several shots froni
his revolver with the view of inthnidating hini and inducing hlm
to surrender. Gans stili eontinued his fiight and the iaccus9d
beeùuxing exhausted and. believing, as he alleged, that Gans wvas
about to escape, flred at hlm then being abou3t twenty-flve yard.,
in iiaee, intending to wouud ai;n lui the leg. The revolver
ww, imifltf'ntionftl]y pointed too high and the bullet struek tile
deteased in the heiad killing him instant]y. The aeiied wax
then indicted for manslanghiter. The hieud note to the case states
the resuit of if as folUotws: ''W~hen kt petive officer, pursuing kt
fugitive whoni lie had kn righit te arrest witlîotit warrant, found
thant the' fugitive was. lu bis opinion. likelý to escape owing to
supt-ior speed. it la P. question for the jury. on the trial of the
officer for m»pnslainghter in kflling the fugitive by a shot intended
only to wound and se to stop hi8 flight. whether under ail the
rireumRtanees, the offleer wvas justified under section 41 of the
Code in shooting or whether the offleer should nlot have taken
ocher mieans. "On flighit t0 avoid arrest, the force jumti6lable ln
the pur-sning office-, under Code seotion 41. relates t0 the present
pursuit without regard to the probability of the fugitive being
subsequently diseovered Fshould lie escaipe.'"

In this case if waQ not suggested, eitheiý by judge or coutisel,
thaf the officer w'as absolnfely preehtided f rom usiLng firearms
to prevent fthe escape. The sole question was as to the reasoil-
zibleness of using the revolver under the cireumstances.

The riglit fa shoot lu a proper case w'as conceded; but thik;
right was limifed to fthe very last ruort. to be exéreised only in
the last extremity lnu ~rder to prevent the eseape of the aceused
person who ig atteimptiiig to eseape by flight,

Thle w<iel~as ampi tted.


