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DvJMPOR'S CASE.

le,-see, though unrestricted. could of itef
effect 110 sich result ; for hie could not
grant a greater estatc than lio hiinself
bcd. But tihe, license gave him ne
greator esta[c nor enlarged his Original
one: it siraply authiorizod hima to transfor
what ho receivod by the donxise, whichi
was an estaLe rostricted te bis personal
occupancy. 0f this restriction, and this
only, the license relieved himn, aend it was
tho estite fteed freux this restyic.ien oiy
that lie trawerrcd. '[he filliey of the
court's argurmeot lay in their con foundiug
the right cf the less m te transfer without
restriciion, wiuh a xight in him te enjoy
wvithout re3biction. The demised esLate
nover was frecd cf the conditioen, se far
as it ri Idl te assiga. It wa- riot
beote the assignmeat, for tbo licensi
-was simip[y fer the lesee, and iios for liîs
assîigns te alien; nor at or after Ûic
assignmr.n-t, for tlhon the ]iccnýe \VO

exh a Is, e
In ord ,r, th; ite sii3iii ilieir

point, 1h', brosi proposition bisi t)b
mnriiinaineci by tii' court, that 1,11c aieo
aLiou iii questions nas reaily au po-
tienment of tho conditioni or iti an îlogv
theroto, and tint, aithough tbe licans2
was ia terais ne disporîsation with tho
cenditan as oI'lly c r0 e 1 , b ot s Cin-
Ply n s gt'b c Xý-PtiOn t h ro i tl
y et a cnindition iýn a lease nias a invstori-
eus entity that operated indlepenentiy
of tise contract which cre atc I it, or the
boneit cf the party for nihon it is re-
serves1, and, if its operation nias once
interfereci with, ceasedl te exist,

Thiat such nias the vieni entertaioed by
Lerdi Coke is evident frein bis decisiens
at this poriod,*, and fromi the similar
doctrine laid lown by hini, and nbicli
obtained eqnaliy at that time, that a con-
dition of aveidance in a lease ïmas ab3o-
lute, and terminated t'he blase avithont
the lessýor's %vill, or even against it -a
proposition which the sounder sense of a
later day bas entirely rcpudiated.t We
corne thon te exainine the ruie forbid-
ding the apportieniment of a condition
and see on what it was founded, and
with nihat limitations ; and what applica-
tien it lias te the doctrine cf Dumpor's
Case.

* See Hitchicock v. Fox, 1 Relie, 68, 70 ; cern-
xnent,,d on later.

J- Taylor, Landi. & T. (5th ed.) §§412, 492,
and cases cited ;post, p. 627.

A condition is a creature cf contract.
It gives, honiever, rights of n more sweep-
îng character than a more covenant, lay-
ing, as it cees, the foundation of a
procedfiug in rem, enForcabie by the
party hînisoîf in wvho>se faveur it is
creatod; affecting the quality cf the
estate te which it is annexed ; and, when
enforced, abrogating all interus ediately
acquired derivaffive rights. TinS doler
Drid courtesy in real proeortv, * or the:
titie cf a bDndýf .fide purcha-,er withont
notic iii personal pre-perty + are equally
defFeated by the enforcement of a con-
dition. A condition dees net affect the
intermeiiate enjeymiet of the estate
alrosdy hadl by the granitee, and iii se far
i- uni lk a resnission cf n contract ; but
it Seerns logicaliy te foiioxv froue its
naL ire, as a d1efeasance or defca't cf the
grant macle, that all inteounodiate crea-
tiens oC tille by the grantee slïonid fal
-with his estate, and te tis oxtento it is in
eff,-'ct poisl lke a ro-;is. ion. ilence,
iî' there existod phior and vtlil parcel
a1inationýi, macle by or xvith tino canýent
o.' the granter, and nihicli hc wa thce-
fore estopped te defeat, a technical or
Sti uct construction Of a condition, as a
reseission, svhich te bo uood, vinst bie
totil, wuul iiold tii condition barrod
aud dcîtroyed therehv . And such a
strict conistru 'tien seeni- te have been
aclopted in roerd te conditions gonerally.

Ihus ina an eariy case"~ it was held.
th,0 if the condition nias, that " it shail
net ho laîvful for the lesee te givo, grant
or soul bis estate, &c., withenit the leave
of th, lessor," as assigns niere net- moen
tioned, it did net ouiast the lives of
l'essor sud lessee, and the latter's oxecu-
tors snccceding te the tern, as assigus in
lani, might alien without leave.§ But

1 Weashburn Real Prop. 1,32.
'r Coqqi7l v. H1art, &- KZ7 H. ýR. 1R., 3 Gray,

545 ;Whitney v. L'stoït, 15 id. 225.
SAoe., Dyer, 66.
§Whether clovisees, executors, or admiinis-

trator, -were assigne or net, was fornserly nanchi
debated. That devisees N-ere, seeins te have
early iseen settied :Parry v. Harbert, IDyer, 45
b; Kni q/ils fCrse, ('ro. Eliz. 60 ;Berry~ v. Taun-
ton, Cro. Eliz. 331 ;notwyithstaniinir semae
doubts: Fox V. Sivan, Styles, 483 ;I f/ihcck
v. Fox, 1 Rolie, 48. Ex-ecutors, on the other
haud, as iveli as ad ministra tors, cerne in by sot
cf law, and it wias then and has aver sine heean
heid thrut, even if assiglis were expressiy inen-
tioned, this wonid net incle those who camne

[VoL. IX., N.S-347


